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Abstract

This thesis examines the legal and institutional framework regarding the impact of political
interference on judicial independence in the Gurage zone, with a specific focus on Wolkite
town. The study aims to identify and analyze standards for assessing the influence of the
executive on judicial decision making, using both qualitative and quantitative methods.
Wolkite town was chosen due to a high demand for judicial independence caused by political
interference in the city. In order to achieve objective of the study the researcher used
purposive sampling technique and collected information both from primary and secondary
sources. Different data collection methods have been employed. Primary data gathered
through questionnaire, interview, focus group discussion and observation closed documents
whereas secondary data gathered from books, journals, articles, reports, theses/dissertations,
and others. The data generated have been analyzed using tables with percentages and
explanations for each figure (descriptive statics) of the data. Therefore, evaluating the impact
of political interference on judicial independence is crucial for ensuring justice and
upholding the Ethiopian constitution and international conventions. The separation of
powers between the three branches of government, namely the judiciary, legislature, and
executive, is crucial for a balanced and cooperative governance system. As this research
focuses on the judiciary's independence, it must be free from any internal or external
influences or interference to ensure transparency, accountability, and the provision of public
services. Thus, it is essential to maintain a mindset that prioritizes the public's interests and
well-being. The inquiry reveals that the institutional quality of Wolkite town's FIC falls far
below the standards of judicial independence, mainly due to a lack of transparency,
accountability, and independence. The judges are struggling to maintain their independence
and overcome the influence of leaders and powerful individuals. This Thesis argues that the
absence of guidelines on transparency, accountability, and independence is a significant
factor in the lack of proper service delivery. Unfortunately, the role of mass media, public
representatives, civil organizations, and others in overseeing the performance of judicial
institutions in serving the public is insignificant. This Thesis recommends that the problems
of lack of independence, unfair justice, mismatch of judges and cases, partiality, corruption,
lack of the rule of law, lack of transparency, and accountability must be addressed to ensure
good governance, fair justice, and public satisfaction with the government and laws in

Wolkite town.
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Glossary of Local Terms

Impact:

Noun: a marked effect or influence, impression, footprint, consequences.

Verb: Have a strong effect on someone or something:

Synonyms: Affect, influence, have an effect, have an influence, exert influence, interference

(source: website) https://www.bing.com/ck/a?!).

Politics: Is the acquisition (gain), retention (holding), and exercise of power for the purpose
of collective action; Simply put, politics determines “who gets what, when, how (Brian L.
Porto, 2017: 26); a philosophical thought and strategy that play a great role in influencing the
organizational structure of institutions such as the judicial.

Impact of politics: the influence of government (executive or legislative) or government
office holders or leaders or influential personnel; or exerting influence or interference on
judicial decision making.

Judge: a person appointed by the council upon nomination by the regional commission
(SNNPR State Judicial Administration Commission Re-establishment pro. 42 and 43/2002:
2); are individuals tasked with deciding matters in dispute; the judicial power refers to the
types, levels and hierarchy of courts whose responsibility it is to interpret and apply the law,
including the Constitution, statutes and regulations, jurisprudence and leading precedents;
"Judge" and "court”, are often synonymous or interchangeable; "Judge” and "justice™ are
often used in substantially the same sense (Black’s law dictionary 4th ed.: 976).

Judicial: Belonging to the office of a judge; as judicial authority; Relating to or connected
with the administration of justice; as a judicial officer; having the character of judgment or
formal legal procedure; as a judicial act (Black’s law dictionary 4™ ed.: 983).

Independence: kept distinct and apart from; the state or condition of being free from
dependence, subjection, or control; a state of perfect irresponsibility; political independence
is the attribute of a nation or state which is entirely autonomous, and not subject to the
government, control, or dictation of any exterior power (Black’s law dictionary 4th ed.: 911).
Judicial independence: means that the judiciary must be kept distinct and apart from the
other branches of government; the courts and judges must be shielded from improper
influence stemming from the legislative or executive branches of government; courts must
also be sheltered from private or partisan interests; is vital to the model of governance of the

state based on the separation of powers (Canadian judicial council; May 2006: 9); the
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https://www.bing.com/ck/a

fundamental concept of judicial independence exists for the benefit of all citizens, not judges.
(Canadian judicial council; May 2006: 2)

Decisional independence means that in the making of judicial decisions and exercising other
official duties, individual judges are subject to no other authority but the law Federal Justice
Organs Professional Trainee Center Manual; year not mentioned; 7; the judge should decide
cases solely based on the law and the facts that are applicable without regard to political or
popular pressure,... fear of intimidation or special interests.; 8); decisional independence is
sine qua of the judicial function, as cited in Federal Justice Organs Professional Trainee
Center Manual; year not mentioned; 13).

Separation of power: The Ethiopian system of government is divided into three branches:
the legislative; the executive; and the judiciary; each has separate and independent areas of
power and responsibility; in its simplest form, the legislative branch creates the law, the
executive branch administers and enforces the law, and the judicial branch interprets and
applies the law in individual cases (Canadian judicial council; May 2006:9) as stated by the
revised constitution, 2001 of SNNP Regional state Article 46(1 - 3): 117 and FDRE
Constitution Article 50(2): 18).
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CHAPTER ONE
1. INTRODUCTION
1.1. Background of the Study

Ethiopia has a constitution enacted in 1997. The government of the country is governed on it.
The three organ of government are the executive, the legislative and the judiciary. The
function of the executive is to enforce the enacted law by the legislative and the function of
the judiciary is to interpret the enacted laws.by the executive. To satisfy the society, they are
doing their tasks in corporation, keeping check and balance. If one interferes on the other, the
democracy and the justice system is unacceptable and hence tyranny of government is
exercising. To summarize, if there is an influence of an executive on judicial decision
making, in democratic society, the independent of the judiciary is in question which brings
mistrust of citizens on the government and on the rule of the law. The influence of executive
on judicial decision making is a new concept. As many literature, written abroad, suggests
that political interference on judiciary in developed nation is insignificant but very serious in
undeveloped nations especially in our continent and | our country, Ethiopia.

Throughout Ethiopia, the justice system is in a state of crisis. The public is fearful and angry
especially in the criminal justice system. Practitioners are weary and frustrated. Victims are
re-victimized in the process. This widespread sense of dissatisfaction has caused a
fundamental rethinking of the justice system in Ethiopia. One of the central debates in
judicial politics literature is about whether, and to what extent, political context affects higher
court decisions. The existing literature asserts that when one political party dominates the
political sphere and has the power to limit the jurisdiction or overrule judicial decisions, the
likelihood of judges deciding against the government diminishes (Aylin Aydin-Cakir, 2019).

The causal mechanism underlying this argument suggests that under a unified government,
political actors will not encounter coordination problems to curb judicial authority. As such,
in order to prevent some political sanctions under a unified government, the judges have
strategically and are less likely to defy the incumbent government (William N. Eskridge,
1998). This argument perceives judicial preferences as irrelevant in an unfriendly political
environment and suggests that the judges’ key motivation is to protect themselves from

possible political revenge (Andrew D. Martin, 2001).



Under a divided government, however, the judiciary is expected to be more independent and
more likely to challenge the incumbent government. The basic feature of this mechanism is
that political fragmentation reduces the capability of incumbents to overturn judicial
decisions or interfere in judicial decision-making because the dispersion of power makes it
more difficult to pass new legislation or put together a legislative coalition to curtail the
autonomy of judges. Assuming that the judges have different policy preferences from the
government, the expectation is that only in environments where political power is highly
fragmented will they cast their true preferences and be more willing to decide against

government decrees (Lisa Hilbink, 2012).

Although these strategic models of judicial behavior acknowledge the importance of judicial
preferences, they still predict the rational foresight of the judges as the key determinant of
their behavior and seem to envision that the judges will give their decisions based on their
true preferences only when the political context is friendly and there is no threat. But then,
why do we still observe judicial assertiveness under unfriendly political environments in
which the judiciary meets certain political constraints? Unlike the strategic models for
judicial behavior, the attitudinal models for judicial behavior argue that the court will strike
down the acts of its biased opponents and support the acts of its biased partners regardless of
the strength of the government (Matias laryczower, 2000).

In this regard, judges are expected to vote only according to their individual ideologies
without engaging in any strategic calculations (Lee Epstein, 2001). As such, the attitudinal
approach manages the explanatory power of the political context within which the judges act

and rejects the perception of judges as strategic actors.

Arguing that the preferences and strategic calculations of judges interact, the main goal of my
research paper was to explain whether, and to what extent, Ethiopian politics is affecting the
judicial decision making and the court system of the country. The theoretical framework of
the study suggests that situational characteristics across cases can activate these factors of

possible reaction from political branches which vary across different types of cases.



1.2. Statement of the Problem

Ethiopia is accompanied in a new era for the country’s legal and judicial institutions with the
adoption of a new constitution in 1995. One of the important features of this constitution is
Federalism. In federal setup the power is constitutionally divided horizontally and vertically
(art. 50(2) of FDRE constitution). On this basis, the constitution allocates powers among the
three branches of the government. Judicial power is shared as to the Federal Government and
the Regional States. It also provides the principles of separation of powers that “Courts shall
be free from the interference of any governmental body, office of government, or from any
other source... Judges shall exercise their judicial function in full autonomy and they shall be
directed solely by the law” (Article 79 (1-3) of the constitution).

The Ethiopian justice system, according to the Comprehensive Justice System Program
baseline study (2005), has three core problems.

First, it is neither accessible nor responsive to the needs of the poor. Secondly, it has serious
problems to tackle corruption, abuse of power, and political interference in the administration
of justice. And thirdly, inadequate funding of the justice institutions magnifies most
deficiencies of the administration of justice. The perception of the independence of the
judiciary is very low.

Moreover, the process of selection and promotion of judges is insufficiently transparent and
lacks input from other legal professions. The lack of training of judges remains one of the
most important problems of the Ethiopian judiciary; court administration and case
management are weak, and access to all kinds of legal information is limited.

As it is part and portion of the country’s legal system, the judicial system in Wolkite town is
not absolutely free of the above mentioned insufficiencies. As far as the judicial decisional
independence is concerned, judicial independence is not clearly indicated in the revised
charter (proclamation No 361/2003).

Moreover, the extent of the autonomy in judicial and non-judicial personnel administration of
the judiciary is not clear. Not only is this, the selection and promotion of judicial personnel
not transparent enough. Though the Wolkite town courts are established to be empowered
with the selection of judges for judicial appointment, to determine the transfer, salary,
allowance, and promotion and placement of judges, in practice, its institutional independence
to perform these powers remain under question. The process of initiation and investigating of

ethical misconduct is given to these courts, with no appeal against to their decisions.



In plus to these, the office of general attorney and judicial organ physically inter-connected.
The leaders of these offices at different level have meetings. They do exchange executive
instructions using such opportunities. The effect of such arrangement on the professional and
institutional autonomy of the court is not clear. There is doubt whether the executive use such
platform to hack the independence of the judiciary or use as instrument to serve the purpose
of justice. In some cases one can see occasions which justifies how judges are ready to adopt
the positions of the public prosecutor in entertaining the case against justice.

Furthermore, if the government is one among the litigants to a case, the impartiality of the
judges is quite questionable. These situations warrant the researcher to synthesis the extent
and the outcome of such ills on justice system. These factors have their own direct and
indirect impact on the judicial efficiency, access to justice in the town courts. These realities
in the Town judicial system call the researcher to conduct this research and analysis the
existence and adequacy of legal framework as well as the practice on the ground demand. To
evaluate the gap, there are no researches which are not done previously. So my thesis is a
new concept and | am going to study or asses the influence of the executive on judicial

decision making in Wolkite town FIC particularly.

1.3. Research Questions

The study attempts to answer the following basic questions:

Is the town's judiciary independent in terms of managing its judicial and non-judicial staff?



The independent functioning of judicial in Wolkite town, by judges is adversely affected by
which factors?

How do the selection, appointment, withdrawal, and promotion criteria of judges in the
Wolkite town compromise the impartiality and give a lee way to politicians?

Are the laws, rules, and regulations in the town well-organized to safeguard the judiciary and

the society?

1.4. Research Objectives

1.4.1. General Objective

The main objective of this study is to assess the interferences of the politics on judicial
independence in Wolkite town.

1.4.2. Specific Objectives

It also has the following specific objectives:

1. To examine if the judiciary in the town is independent in performing its functions without
the interference of politics.

2. To assess how clear and transparent the selection, appointment, removal, and promotion of
judges are and whether they are free from the interference of politics.

3. To determine whether the local judiciary is free to manage its staff, both judicial and non-
judicial.

4. To find out if the laws, rules, and regulations in the town are well organized, clear to the

judicial personnel, to other legal professionals, and the public.

1.5. Significance of the Study

The research will aid in understanding the effects of Wolkite town's lack of an independent
judicial system and make an effort to show how these issues have both direct and indirect
effects on the effectiveness of judicial decision-making.

Last but not least, the study may act as a springboard for more extensive research by
academics and experts, especially those who need to investigate the precise influence of

politics on judicial decision-making.

1.6. Scope of the Study

The research focused on the Wolkite town FIC. In the town, there is one social court for each
of the six kebeles. The zonal high court was not considered as such in the study.
Geographically, the research was only conducted in Wolkite town, SNNPR State, Gurage

zone which is 155-kilometer-distance from AA.



1.7. Limitation of the Study

The study's implementation has a number of restrictions. The fundamental restraint brought
on by Wolkite's political climate at the time. Few informants were therefore very hesitant to
share their opinions out of fear that it would negatively impact them, even after the researcher
provided clarification. Additionally, some of the study's important informants were unwilling
to share their thoughts and relevant documents. Numerous and expanded meetings, the
difficulty of analyzing closed documents, a lack of focus during filling out the questionnaire,
the absence of key informants from the office, and the lack of an acceptable source were
additional constraints. The lack of relevant secondary data sources/references in Ethiopia and
the research area was another limitation. Since the title was recent, some judges were
extremely hesitant to provide information, especially those who were in positions, as a result

of the political climate at the time.

Due to time constraints, the study's more doctrinal nature, and my own observations, some
politicians lack the confidence to provide information, and others are unwilling to be
interviewed. | have tried up to six going and coming backs to convince these politicians to fill
the questionnaire, but | have been unable to do so, especially with regard to those who are the
prosperity party's leaders in the Gurage zone and wolkite town levels. The other issue is a
lack of resources and logistics. Since interference is carried out secretly via telephone or
other mechanisms, it is difficult to detect using document analysis, interviews and

questionnaire distribution. Further technological study is required.

1.8. Ethical Consideration

An essential ethical factor has been taken into account by the author. In order to obtain
additional information about the title, WKU's postgraduate school sends letters of support to
the Wolkite FIC, as well as to AAU Jon of Kennedy, to ECSU, to Aron Degol, the Director
General of the Federal Justice Research Institute, and to the libraries of the Federal Supreme
Court. In return, the institutions send written comments to WKU. A lot of effort was put into



avoiding bias and remaining as impartial as feasible. Before obtaining informed consent from
interviewees, the study's purpose was fully disclosed to them during data gathering without
using any deception. The interviewees' response to not making unnecessary disclosures that
would harm their connection with their employer has also been considered by the researcher.
By analyzing the data gathered to create a clear justification for descriptions, the researcher

has also given an accurate account of the information.

1.9. Organization of the Study

There are five chapters in this thesis. The study's introduction is covered in the First part. The
Second chapter examines the literature and theories that are used as a yardstick to assess the
impartiality, effectiveness, and accessibility of the Town and Zone Courts for the
underprivileged. The Third chapter covered the study's methods. The Fourth part
concentrated on the findings and analysis from the study's questionnaires and interviews.
Findings, conclusions, and recommendations from the research were covered in the Final

chapter of the thesis.



CHAPTER TWO
2. LITERATURE REVIEW

2.1 Basic Concept and Conceptual Frame work

(Characteristics, theoretical analysis and conceptual definition of interference of politics
and judicial independence)

An interference of politics is having a strong effect on someone or something, influence, a
marked effect, impression, consequences; (source: https://www.bing.com/ck/a?!).

Politics/Executive as a law enforcing organ; the third part of government’s organ other than
the law maker and the judiciary. In light of my thesis, the interference of government—either
legislative or executive—or of officeholders, leaders, or important people is referred to as the
influence of the executive. It can also be defined as the exertion of influence or interference
on judicial decision-making or judicial independence.

According to the 2001 SNNP Regional State revised constitution (Article 74: 118) and the
FDRE constitution (Article 79: 29), judicial decision is judges' decisions in cases and their
performance of court office duties are exclusively founded on the law and decisional
independence, according to Federal Justice Organs Professional Trainee Center Manual, year
not mentioned on page 7 and 8, the judge should decide cases solely based on the law and the
relevant facts without regard to political or popular pressure... fear of pressure or special
interests. This means that individual judges are subject to no other authority but the law in
making judicial decisions and performing other official duties. Decisional freedom is a
requirement of the judicial function. To summarize, if there is an influence of an executive on
judicial decision making, in democratic society, the independent of the judiciary is in
question which brings mistrust of citizens on the government and on the rule of the law. The
influence of executive on judicial decision making is a new concept and | cannot get enough
literatures which are done in our country, Ethiopia. So it is impossible to express the

influences empirically, but conceptual framework is discussed.

2.2. Theoretical Analysis of Judicial Independence

It is apparent for everyone that there is direct correlation between and among the three
political ideals. Even though the realization of the one does not necessarily require the
achievement or existence of the other, it is self-evident that the ineffectiveness of any will
likely result in the malfunctioning of the other. For instance, the preservation and promotion


https://www.bing.com/ck/a

of the rule of law is directly influenced by the degree of independence of a judicial system in
a given country. A discussion on the ideals is in order.

2.2.1. The Judiciary and the Rule of Law

The rule of law, be it in its substantive or formal version, requires the existence of an
independent judiciary, which is vested with the power to interpret the constitutionality or
otherwise of laws and government actions. Dicey, for instance considers the existence of an
independent judiciary with the power to determine the rights of private persons in a case
brought before them is the corner stone of the rule of law (David C., 2008). The role of courts
in preserving the rule of law is paramount if one considers the proliferation of government
functions in recent times in particular by welfare states which necessarily results in the
delivery of broad flexible powers to administrative agencies.

The delivery of choice to administrative agencies in turn potentially and inevitably results in
unreasonable violation of fundamental rights and freedoms. Here it is not to make whether or
not discretion to government is necessary. Rather how the potential abuse of fundamental
rights and freedoms by the exercise of discretionary powers are to be preserved and thereby
realizing the rule of law.

The usual mechanism which is believed to serve the protection of fundamental rights and
preserving the rule of law is judicial review of legislations and administrative acts for their
constitutionality by an independent tribunal. The power to review the constitutionality of
legislations is vested on different institutions in many countries. In some countries such
power is given to the Supreme Court, in others to special constitutional court, still others
establish unique organs for the same purpose; yet referendum may be used as a means to
react to the constitutionality of laws passed by the parliament (Founday J., 2013).

The judiciary is one of the main institutions of government in realizing the constraints of the
constitution up on government. It is repeatedly said that the judiciary is established to serve
as a counter majoritarian purpose. That is to say, the judiciary preserves the rule of law by
declaring laws unconstitutional when they are found to be contrary to individual liberties
recognized by higher laws, and in particular, it protects minorities from being abused by the
laws passed through the majoritarian democracy. This is possible if there is an independent
judiciary or similar organ with a power to test the constitutionality of laws and actions taken

by the other branches.



Despite the attachment of the importance of the judiciary with the protection of fundamental
rights and serving as guardian of the rule of law, it does not escape from criticisms in relation
to its review power. The critics are stronger concerning the power of courts to review
legislations than executive acts and on parliamentary systems than in presidential systems
(Gardner J., 2008). One of the grounds for the critics is based on the nature of the power of
the judiciary.

According to the mechanical theory of the judicial function, judicial power is held to be
legitimately exercised only when the judge gives effect to the will of the legislature as
reflected in the law (Dakolias M., 2015). This theory expounds that the judiciary shall not be
given a power to invalidate laws passed by the legislature. The argument is forwarded in light
of the separation of powers theory according to which the legislature makes the law, the
executive administers it, and the judiciary apply it to a particular case and more so complies
with Montesquieu statement that “the judges are but the mouth which pronounces the words
of the law” (Gardner J., 2015).

The theory does not prohibit interpretation by courts; for application of laws necessarily
involve interpretation of same, rather it is meant to say that under the pretext of preservation
of the rule of law the interpretation power of courts shall not be made in any sense a law-
making activity for the nature of judicial power is not law making.

The mechanical theory is however faced with counter argument on the reason that the theory
provides nothing when determining the intention/will of the legislature is difficult. It is
admitted that interpretation is necessary only if there is a problem in determining the clear
intention of the legislature or if there is a need to fill a gap in a law. In the presence of such
facts, thus, strict adherence to the mechanical theory of judicial function is said to be hardly
believable. Critics of this theory strongly argued that if judges are considered a simple
entrance through which the law is to be pronounced, judges™ function is an administrative,
not judicial (Guarnieri C., 2001).

The other critics of review power of courts with a view of preserving the rule of law are
based on the claim that judicial power has democratic deficit. It is common for many that the
rule of law is often taken and understood together with democracy and sometimes these terms
are used interchangeably in the daily public speech. However, the ideals are not, if not
unrelated, the same and yet there are arguments by advocates of both ideals that one is a
threat to the other. In fact, absolute adherence to one of the ideal may have a negative impact
on the other but there is still a proposition that says both ideals may be consumed side by
side.
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As discussed above, the recognition and protection of individual rights is considered as
important aspect of the rule of law. Such recognition of rights is also one of the
manifestations of constitutionalism in that constitutions by providing lists of fundamental
human rights tries to control the evil exercise of power by government. It is not true that
rights are recognized in constitutions to be restricted nor are they self-applying, instead they
are recognized to be protected and require an institution which enforces them and it is the
judiciary, although not the only, that is vested with such power. It is, therefore, taken for
granted that the judiciary is considered as an ultimate guardian of the fundamental rights and
freedoms by limiting the power of the majoritarian legislature through judicial review.
However, there is conception that the recognition of rights and the resultant empowerment of
the judiciary to question the constitutionality of legislations have antidemocratic implication.
A question that often follows this regard is that why should courts through their unelected
[thus unaccountable] judges have the power to invalidate laws passed by democratically
elected legislature?

However, one may forward the following general justifications in favor of judicial review.
First, courts from the very outset are constitutionally designed to serve a counter majoritarian
role. Delivering the protection of individual rights to democratically elected body [because
this is the possible option we would have in the absence of courts or similar institution] is

self-defeating.

In this connection a statement by Alexander Hamilton is of important value:

Constitutional interpretation by the courts does not by any means suppose the superiority of
the judicial to the legislative power. It only that the power of the people is superior to both;
and that where the will of the legislature , declared in its laws, stands in opposition to that of
the people, declared in the constitution, the judges ought to be governed by the latter rather
than the former. They ought to regulate their decisions by the fundamental laws, rather than
by those which are not fundamental (Hobbes T., 2002).

2.2.2. The Rule of Law and the Separation of Powers
Needless to say, the rule of law is a must requirement for the protection of individual

freedoms and rights, and advancement of limited governance. One of the various means of
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achieving these ends of the rule of law is the principle of separation of powers. The original
theory of separation of powers provides for the division of government powers between the
two organs, the legislature and the executive, leaving the judiciary out. Latter however,
Montesquieu advocated for the tripartite separation of powers among the three branches. He
was totally against the concentration of power in a single government branch because he had
the fear that if any of government powers are merged together in one man, there is no liberty
because the same organ makes dictatorial laws implemented them autocratically. He
confesses as follows:

Liberty is threatened when one branch of the government acquires more than one of the
powers of government and all the more so when it acquires all three of the powers; so that in
order to have liberty it is necessary that law be made by a legislative body, but administered
by a separate executive, and applied by an independent judiciary.

What Montesquieu claimed to say is, in order to promote accountability of government, and
protect the fundamental freedoms of citizens from the arbitrary of the government it is
essential to keep separate the legislature’s power to make laws, from the executive’s power to
administer laws, and the judiciary’s power to hear disputes according to the law.
Montesquieu believed that political power is always distributed; he said that “it is distributed
under a dictator as much as in a republic”; but if freedom is to exist, power should be
organized or distributed “in a certain way”. Interestingly, Montesquieu argued that it is not
correct to say that freedom is greater for the mere fact that the rulers have small power rather
it depends on how power is distributed and limited.

Though the doctrine of separation of powers assigns the three powers to three distinct
government branches, such separation of powers is not intended to be air-tight instead some
degree of checks and balance with in each branch is necessary. James Madison in his
federalist paper provides that the separation of powers as expounded by Montesquieu is not a
hermetic separation of government departments but the different branches were allowed to
have a ,,partial agency” or ,,control” over each other so long as the whole power of one
department was not in the same hands which possess the whole power of another branch
(Lowenstien S., 2017).

Thus, for it is not possible, and of course unnecessary, to have a perfect, strict separation of
powers, certain degree of interaction among the government branches is necessary. The
question is not, therefore, whether some degree of interaction is permitted at all but in which
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cases, under which conditions, and to what extent such breach of the ideal of separation of
powers are to be tolerated.

It is not the purpose of the paper to discuss on each and every aspects of Montesquieu
understanding and proposition of the separation of powers. However, his idea on the doctrine
is widely imported by many legal systems of which the founding fathers of the United States
constitution are the noticeable borrowers of the ideal. Many of the Federalist Papers contain
articles on the importance of the doctrine in preserving freedom in almost similar way as

Montesquieu explained.

Many constitutional law scholarships today submit that the principle of separation of powers
is at the heart of the rule of law and constitutionalism. This is because it serves various values
of the rule of law of which the following are most important for the purpose of the paper. The
first value is that separation of powers serves guarding against government tyranny. A
tyrannical government is a government with free strong authority that keeps the power to
limit popular choice. In this regard one writer argues that “it is for nothing but in the interest
of freedom and liberty that the powers of government must be and supposedly are, separated
and are kept separated” (Merry M., John H., 2000).

Thus, separation of powers provides a structural guarantee of citizens where by government
authority is constrained and reduced by dividing it among the different branches yet with
some degree of check and balance among themselves. Another crucial value which emanates
from the fundamental principle of the rule of law is the doctrine of separation of powers
prevents arbitrary government (Metzger B., 2014). Even though the rule of law has various
implications and meanings for the reasons already discussed above, at its bottom it reflects a
core requirement of legal regularity under which government actors derive their authority

from and are bound by the law.

Whether the government actors are acting within the authority they are entrusted by the law
or established principle of law is to be determined, not by those bodies in question, but by
separate government branch, the judiciary, which can be better supported within the

separation of powers principle.

The third point where the separation of powers serves the ends of rule of law is ensuring the
independence of the judiciary, which is consider as guardian of the rule of law. This is true

because the separation of powers provides a shield for the judiciary against interference from
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the other branches in the judicial process. Fourthly, the ideal defends against legislative
supremacy (Trubek D.M., 2018). It is evident that the legislature, though following the
formal democratic procedures, may issue laws that have a well-known and adverse impact on
fundamental rights or interest of minorities. This value is however, as was discussed later,
hardly achievable in parliamentary systems since the legislature/parliament is superior to the
other two branches.

Finally, it promotes government efficiency, since there is division of labor and no branch is
allowed to excessively interfere in the affairs of the other branch. This purpose is however
challenged for two reasons; first the separation of powers from the very beginning, as Justice
Brandeis of the US Supreme Court argued, was not intended to promote the efficiency of
government, but to avoid arbitrary power. Second, the principle in its pure conception is
considered to be against government efficiency because the fact that there is unavoidable

friction between one another may result a dead end or deadlock between each branches.

However, it is important to note here that although the theory of separated powers is
sustained by the rule of law, the rule of law can exist without the need to firm adherence to
separation of powers if there is commitment to follow the democratic and constitutional
values served by the separation of powers. Regarding this, it is stated that “separation of
powers is not holy end by itself rather is a means to an end, liberty. What is inviolable is
rather liberty” (Sherwood R., 1998).

The assertion is sound if one considers the fact that the ideal has fewer adherences in
parliamentary systems and despite of the absence of fullest application in its conventional
understanding, the systems serve some of its core values as it is discussed in the subsequent

sections.

2.2.3. Judicial Review and Separation of Powers

In the preceding paragraphs, the role of judicial review and separation of powers in ensuring
and preserving the rule of law and individual liberties is briefly established. At this point, an
attempt is made to see what contributions these principles owe each other. This is because
there is an argument that judicial review may end up to be intrusive of the doctrine of
separation of powers while there is a related conception which says that separation of powers

contains mechanisms necessary to ensure the rule of law of which judicial review is the one.
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It is taken for granted that the independence of the judiciary in any system is a critical aspect

of whether the systems abide by the rule of law and recognize human rights

Constitutionalism and constitutional supremacy is nothing unless there is an independent
judiciary established to enforce these constitutionally deep-rooted rights. The rule of law
requires the existence of an independent and impartial organ, usually the judiciary, with a
power of invalidating legislations when they are not compatible with the rights of individuals
as recognized by supreme law. The importance of both in relation to government according to
law and in the protection of liberty against the executive is the basic feature of judicial
independence. This independence of the judiciary is usually expressed through the
appointment, salary, occupation, removal of the judges and the budget allocated to the
institution (Shihata F.1., 2009).

The independence of the judiciary can only be realized if the judiciary is functionally,
institutionally, and in its personnel kept separate from the legislative and the executive
organs. This is possible only when there is genuine adherence to the principle of separation of
powers by all government branches. On the other hand, a threat to separation of powers may
arise when a branch boosts itself by violating up on or seizing functions that are more
appropriately performed by another branch. Any threat on separation of powers can,
therefore, be regarded as a threat stood on the independence of the judiciary the subsequent
effect of which is the deterioration of the judicial function in reviewing acts of other branches

of government.

It is important to note here that it is the constitutionally mandated independence that makes
the choice of the judiciary to hold the Executive Branch in check (through review) legitimate

than the appellate tribunals within the executive (Stanely, Z. Fisher, 2001).

Despite the fact that separation of powers contributes a lot in realizing the practicability of
judicial review by ensuring the independence of the judiciary, there is a parallel argument
which provides that the unregulated permission of the judiciary to review the compatibility of
laws and acts passed by the other branches with a supreme law violates the principle of
separation of powers. Elsewhere it is said that when, for instance, a reviewing court hit down
the application of a legislation, it is in effect involving in determination of policy issues of a
legislation which is an appropriate task of the legislature.
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It is argued that certain degree of judicial delay to the decision of the other branches of
government is important. Considering the legislative and executive spheres to meet the
demands and activities of modern government, and recognizing the presumption that the
legislature is deemed to be better equipped to address questions of significant social and
political policy choices than the judiciary, requiring the judiciary to exercise certain degree of
self-control is justified (Guarnieri C., 2001). If not, assigning courts with review power may
result in unnecessary judicial activism also called “juristocracy” or “Judicial tyranny” whose
consequences may be seen from two angles.

Firstly, it may be used against the democratic institutions since the court in this regard is
vested with a power to invalidate acts of these democratically elected branches, thus
ultimately runs against the separation of powers. Secondly, and most exciting, it may result in
judicialization of politics, a situation where political and some social questions may be
considered to be judicial question, although such questions would have been properly solved

through political checks and negotiations (Lowenstien S., 2017).

However, these facts are far away from establishing a firm claims that judicial review always
run against the principle of separation of powers. If separation of powers is intended to result
in preserving individual rights and freedom, there shall be a conflict or contest among and
between the different branches of government. The doctrine of separation of powers does not
require a complete division of the three government powers rather allows each branch to have
a limited amount of control over another (through check and balance). In the absence of such
tolerable contest between the branches, the principle may easily end up in creating legislative,
executive or judicial tyranny for it is high likely that any of the branches becomes with an

overwhelming power to influence the other branches.

In this connection, Justice Brandeis of the US Supreme Court in his dissenting opinion
argued that “...the purpose of the doctrine of the separation of powers was, not to avoid
friction, but, by means of the inevitable friction incident to the distribution of powers among
three department, to save the people from autocracy” (Metzger B., 2014). One of the
unavoidable frictions that may exist as a result of the doctrine is judicial check of the other

branches.
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Besides, it is argued that the principle of separation of powers is considered as one ground for
judicial review by courts. Regarding this, Neuborne argues that it is possible to have a
“separation of powers theory based judicial review” which is capable of protecting important
substantive values without being against, not only democratic values, but also separation of
powers. According to the theory, the reviewing court is required to rely on the separation of
powers for its review task and it is required to review legislations only when there is attempt
by the government to act in a way incompatible to certain “fundamental values”. According
to this thesis, separation of powers should not always be considered as exposed to potential
violation by courts, rather as one ground for reviewing courts to be used in protecting
fundamental values as well as the ideal itself.

To support such assertion, it is claimed that looking at the decision of the French
Constitutional Council is compelling and the Council secures success in its function by
employing the separation of powers based theory of judicial review. In many cases, the
Constitutional Council raises the separation of powers principle in order to deal with the
protection of other fundamental rights from being restricted or violated by proposed laws
without direct determination of the substantive policy issue of a proposed law (Gardner J.,
2015).

The reliance on separation of powers principle for judicial review without substantive
evaluation of a proposed law reduces counter majoritarian argument against judicial review
apart from preserving the doctrine itself. Yet, separation of powers based judicial review
reinforces democratic values. The theory also seems to be employed by the German
Constitutional Court. In one case, Court ruled against the delegation of legislative power to
the executive saying that it is for the legislature to lay down in all crucial principle in
particular where the rights protected by the basic law are concerned. The decision was made
based on the reason that citizens expect that it is their democratic representatives that are to

take the most fundamental decisions that may affect them.

From the overall discussion what one can deduce is that judicial review and separation of
powers, if consumed carefully, are mutually inclusive and serve the same end, the rule of law.
The separation of powers promotes judicial review not only by helping in establishing an
independent judiciary, but also serves as one ground over which courts may rely to decide
cases. Thus, what kinds of review powers by courts are considered to be in excess of the
normal tolerable checks under the doctrine remains to be crucial in deciding whether judicial
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review is against the principle of separation of powers though determining the beginning is

yet hardly easy.

2.3. Separation of Powers in Parliamentary Systems

Before rushing to the application and relevance of the doctrine in parliamentary systems, the
writer believes that it is worthy to deal a paragraph on the basic differences between
presidential and parliamentary systems of government so that a clear path of the possible
limitation on application of the ideal in parliamentary systems was established. Many
differences can be mentioned but the most important are, first, in parliamentary systems the
government (chief executive) is elected by the parliament (whose members are directly
elected by citizens) where as in presidential systems, the executive (president) and the
legislature are elected in separate and independent elections by citizens.

The effect of this is that the executive in parliamentary systems needs to secure parliamentary
(legislative) confidence in order to survive while this is not necessary for the president in the
presidential systems. Another difference is that in parliamentary systems executive power is
usually vested in the Cabinet. In contrast, executive power in presidential systems is vested

on the president.

Thirdly, the parliament is usually put as supreme over the other branches in parliamentary
systems where as in presidential systems the belief is the three government organs are
coordinate. Finally, in presidential systems the president is prohibited from sitting in the
legislative chamber while the prime Ministers or/and cabinet can do it. These are not the only
differences. There are other differences such as presidential systems provide a fixed terms for
the presidency but this is unusual in parliamentary systems and the power of the chief

executive can be terminated any time the parliament losses confidence on him.

Having said this on the major differences between the two systems, let us turn to the main
business under the section. It is repeatedly discussed that the principle of separation of
powers serves various values with a view of avoiding dictatorship and preserving liberty. The
values that are served by the principle are discussed by the Federalist papers of the founding
fathers of the US constitution more than anywhere else. In its usual formulation, the
separation of powers requires the existence of three separate government functions; the
legislative, executive and judicial which are vested to three separate departments, the

legislature, the executive and the judiciary. Such strict separation was however considered to
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be faulty and according to the Madison’s conception as discussed above, the doctrine is
thought to be designed in a way that each branch have certain degree of “agency” or

“control” over the other which we used to say check and balance.

However, it is difficult to expect the application of the doctrine in parliamentary systems in
the fullest sense. There is a long-held argument that the doctrine of separation of powers best
fits, even is unique to, and its purposes are best served in presidential systems. This
declaration is made based on the adherence to strict separation of powers doctrine which
requires the existence of three branches of government having the same constitutional status.
The argument has truth in it since the theory requires the three branches of government to be
entirely separate in both membership and function with some degree of checks and balance
which is better achievable in presidential systems. However, the separation of powers in
parliamentary systems, except in “constrained parliamentarianism”, may exist only as
between the executive and the judiciary, not the legislature regarding the other two branches,
because in most cases these organs are secondary to the legislature [parliamentary
supremacy] and the executive and the legislature are fused in real sense. Most ministers sit in

the parliament which is against the separation of membership of the organs.

In fact, in most parliamentary systems, including the UK, there is no fusion of power between
members of the legislature and the judiciary. But so long as the parliament is supreme it is
less convincing to say there is separation of powers principles for the judiciary cannot check
the legislature’s acts. Consequently, the ideal cannot serve one of its important values,
defending legislative supremacy. The scenario is almost the same even in France where the
separation of powers is considered to be the fundamental principle. In French constitutional
history the pure doctrine of separation of powers is not yet fully incorporated because the
check and balance and judicial review of legislative statutes are inherently rejected by the
system.

What may follow from the above fact is, if genuine principle of separation of powers is to be
found only as between the executive and the judiciary, genuine disputes related to separation
of powers in such systems, in systems where parliamentary supremacy is firmly established,
may arise only between the executive and the judiciary. This does not mean however that the
doctrine does not have any value to serve in parliamentary systems. Even though the
executive and the judiciary, because of parliamentary supremacy, are put at subordinate
position in the hierarchy of powers, parliamentary system does not exclude the principle of
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separation of powers. Nor does it implicate that the values of separation of powers cannot be

achieved in parliamentary systems.

It is undeniable that there are threats on the values of separation of powers in such systems
for there is a heavy reliance of the executive on the legislature for its political survival, and
the executive’s power to dissolve the legislature which is totally absent in presidential
systems. Not only this, the existence of fusion of power between the executive and the
legislature since, in most cases, the executive cabinet are elected members of the legislature
offers a weaker defense against abuse of political power than in presidential systems.

However, Parliamentary systems, however not fully, can serve the values of separation of
powers as well. This is because in such systems, by keeping at least the judiciary independent
from the other two fused branches can limit arbitrary government there by preserve the rule

of law; yet this is possible only if there is no parliamentary supremacy.

In the existence of parliamentary supremacy, it is not easy to keep the judiciary separate (in
the real sense of the doctrine) from the legislature and in such case it was difficult for the
judiciary to keep the parliament in check.

In fact, there is an argument which provides that the separation of the judiciary from the other
branches does not serve the same purpose as the separation of all powers from one another.
The argument is that the separation of the judiciary prevents “oppression in violation of law”
but the separation of the legislative and executive powers greatly discourages “oppression by
law”; thus, keeping the three departments separate achieves better values in controlling
government chances. The argument is tangible that the fact that the legislative and executive
powers are tied together makes both to be directly responsible and trustworthy to strong party
discipline, not to electorate, and this strong party line in the branches results in weak or no
legislative inspection over the executive.

Note however that all parliamentary systems do not equally succeed in applying the principle.
Their potential compliance to the values depends mainly on the constitutional position given
to the judiciary because in such systems one can only speak separation of powers as between
the judiciary and the other two branches in concert. Three scenarios can be examined in this
regard. The first scenario is the application of the separation of powers in the Westminster
model where legislative and executive powers are merged together and the judiciary is

excluded from reviewing the validity of legislations.
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This type of parliamentarism is apparently exemplified in the UK where the government is
elected from the legislature and the cabinet members sit in either the lower or upper houses of
parliament. The consequences is that the executive, if it secures the majority in the houses,
can determine legislative outcomes with no or nominal opposition. The second type of
parliamentarism is where the parliament is not fully sovereign. In such systems, not only the
parliament is subject to constitutional supremacy, but also is subject to review by ordinary
court or similar institution for its acts (Gardner J., 2015).

The third type is semi- presidentialism, also called “executive separation of powers”, where
executive power is divided between the president and the prime minister with strong

presidential power especially when he secures majority seat in the parliament.

In the West Minister Model, it is argued that separation exists between the legislature and the
Crown; and since the Cabinet is responsible to the parliament, the latter puts the Crown in
check for the Cabinet represents the Crown. However, what is evident is that the doctrine is
not fully applicable in its straight way and judicial review of legislations is strange-odd in the
UK parliamentarism. In contrast, ,,Constrained parliamentary systems™ are effective in
serving the values of the separation of powers by establishing a judiciary or similar institution
which is capable of putting the other two branches in check without affecting government
efficiency which is one of the advantages of parliamentary systems. In such systems, the
judiciary occupies a central role in monitoring the actions of the fused executive and
legislative departments and serve as a counterbalance to the majoritarianism that exemplifies

parliamentarism.

What is important from the discussion in the previous paragraph is that, separation of powers
need not always be understood to mean in the existence of clear distribution of functions
between the three distinct departments which is better achievable in presidential systems.
Rather it should be seen in light of an interrelated rules and principles that are designed to
ensure that power is not concentrated in the hands of one branch and it is in this sense that the
ideal can have sense. In this context, thus, it could be said that it is possible for parliamentary
systems to fulfill, if not perfectly, with the doctrine and serve its core purposes. For instance,
in UK by making the Crown and the legislature in tension, it serves one of the values of the

ideal, reducing government tyranny.
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More strongly, by establishing strong judiciary that reviews both executive and legislative
acts constrained parliamentary systems serves the values of the ideal. However, this is not to
mean that the values that separation of powers serves in presidential systems are equally
achievable in parliamentary systems. The bottom level is that separation of powers can only
serve preventing both oppression in violation of law and oppression by law only if there is
strong judiciary or similar institution that is vested to review the constitutionality of both

legislative and executive powers and this is possible for unnatural parliamentarism.

2.4. Separation of Powers in Parliamentary Systems in Ethiopia

Ethiopia is a country established under a parliamentary system of government. Like many
parliamentary systems, the government (chief executive) is elected by the legislature and is
accountable to same. However, it is hardly clear that the Ethiopian parliamentary system
reflects the feature of the Westminster model for the sovereignty of the parliament is subject
to constitutional supremacy. Nor does it reflect the features in constrained parliamentary
systems because the judiciary is not vested with the power to review legislations. One may
argue that our system reflects constrained parliamentarism considering the House of

Federation (HoF) as an institution vested to review the constitutionality legislations.

The writer however, opposes the assumption because the HoF is outside of the conventional
power structure and cannot be considered as an organ vested to exercise judicial power. This
line of argument is clearly asserted by the Constitutional Assembly that the HoF is not within
any of the government branch. Thus, what follows is that, how the separation of powers is
employed by our constitution so that power is not be concentrated in a single man or branch

of government?

It is unusual to find a constitution which provides a specific section dealing with separation
of powers. What one can find in many constitutions in this regard is an inference from the
structure of the constitutions. For instance, if one observes the USA and German,
constitutions, they provide provisions as to what powers are given exclusively to which
government branch (Hobbes T., 2002). They may state the power to make laws is given to the
congress/parliament, executive power to the president/cabinet and the prime minister, and
judicial power to courts. All this tells us that each branch of government is vested with

certain power over which no other branch has direct and dominant influence.
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In a similar manner, the FDRE constitution protected the principle of separation of powers by
specifying that legislative, executive, and judicial powers of the federal government are
vested on the House of Peoples Representatives (HoPR), the prime minister and the council
of ministers, and the federal courts respectively. Looking at its structure therefore it is
possible to say that the FDRE constitution recognizes the separation of powers principle.
However, the doctrine is not incorporated in the Ethiopian constitutional regime in similar
manner as expounded by Montesquieu or Madison because the HOPR is constitutionally
established to be the highest organ of the federal government.

The fact that the Prime Minister and its cabinet sit in the parliament and its accountability
(together with its Cabinet) to same inevitably diminishes the place of separation of powers
between the legislature and the executive (for it runs against personal separation of powers).
This is, in fact, a feature in almost all parliamentary systems. The German chancellor, for
instance, is elected by and sits in the Bundestag (the lower legislative house). However, two
important facts may reduce, if not avoid, the effect of the combined legislative and executive
powers in the German parliamentarism.

First, the fact that the Federal Council (Bundesrat) has active role in approving legislations
initiated by the Bundestag will make the promulgation of laws in a way that the Bundestag
and the Chancellor (executive) wished less easy. Second, the existence of a relatively active
president with some degree of control over the Chancellor will have crucial value in

diminishing the adverse impacts of the fused Bundestag and chancellor office.

In Ethiopia, the arrangement is different. The president has no right to say on the selection of
the Prime Minister by the HOPR nor does he/she have a role in the legislations agreed by the
HoPR. More worrying, the absence of second legislative chamber which is elected in
separate procedure and vested with the right to participate in the legislative process opens a
clear shelter way for the HOPR (legislature) and the executive to conspire along party line and
pass a law with no or less obstacles. Furthermore, the power of the Prime Minister to dissolve
the parliament and the analogous power of the parliament (HPR) to call and question the
prime minister and the executive in general and take any measure it deems necessary may

end to be disturbing of the doctrine.
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Considering the above facts, one can safely say that true separation of powers in Ethiopia like
in many parliamentary systems exists as between the executive and the judiciary. Two
reasons can be forwarded to justify the assertion. First, the fact the HOPR is supreme provides
less institutional defense for the other branches to counteract the ambition of the former.
Second, the blending of membership in the legislative and executive branches exposes that it
is inexperienced to imagine the existence of real separation between the branches. One may
say that there is separation of powers between the legislature and the judiciary for the reason
that there is no fusion of membership and the fact the judiciary is not accountable to the
legislature. However, it is important to know that absence of fusion of membership and

accountability of one to another is not enough for the doctrine.

The doctrine, as it is repeatedly said, also requires that each branch must be give the
“necessary constitutional means and personal motives, to resist violations of the others” and
not to rely on the other branch. In the case at hand, the judiciary is, with in the constitutional
limit, subject to the will of the legislature and in this connection the judiciary cannot defend
its institutional responsibility by itself against violation by the legislature.

However, it is worthy to remind the fact that regarding those constitutionally mandated
powers it seems sound to say that neither of the branches in general and the parliament in
particular can encroach up on the power of the other branches for there is no parliamentary
supremacy over the constitution. In similar vein, there is no any constitutional requirement
which indicates the supremacy of the executive over the judiciary nor does it provide vice
versa. In the absence of constitutional requirement to such effect, one cannot yet interestedly
say that the executive and the judiciary are constitutionally put at equal footing under the
FDRE constitution. This is because of the vague constitutional requirement in relation to

delegation of legislative powers to the executive.

The Constitution provides that the HOPR may empower the Council of Ministers (executive)
to issue a regulation. The absence of clear constitutional standard as to when the legislature
cannot delegate its legislative power to the executive may result in unrestricted and standard
less delegation even in those areas where fundamental rights are at issue. Not only this, the
potential for broad delegation of legislative power to the executive under our constitution
may put the executive at superior position over the judiciary since the delegation may meant

dressing the legislative crown by the executive. Yet, broad delegation strengthens the fusion
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of legislative and executive power since it breaks functional separation that must to exist

between the two branches.

The scenario, if it holds to be real, may prove the absence and practical impossibility of the
application of separation of powers to any conceivable extent even between the executive and
the judiciary.

To sum up, in Ethiopia, it is obvious that disputes related to separation of powers are more
likely to appear between the executive and the judiciary. Yet, the declaration is conditional up
on the nature and practice of delegation of legislative powers to the executive. Unless the
legislature is careful and provides standards while delegating its power to the executive, there
is no limitation for the later from issuing laws that puts itself in the upper level and make the
judiciary it’s meek. However, it is less likely to imagine that dispute regarding separation of
powers may arise also between the legislature vis-a-vis the executive and judiciary. How the
institutional responsibility of the other branches, particularly, the judiciary could be defended

against an unwarranted violation by the legislature may therefore be an important issue.

2.5. Judicial Power and the Court

Despite the judiciary is considered as one of the trias politica in government power structure,
the scope and legitimacy of its power is usually challenged. In principle, judicial power, the
power to say what the law is, is vested on courts. However, the extent and scope of such
power of courts is not the same all over nations. Instead, judicial power is dependent on the
type of specific legal system and accordingly, it may be broad or narrow. Judicial power also
varies from country to country on the ground where the power emanates from. In many
countries, judicial power is expressly vested under a constitution and courts cannot exercise
lesser or greater power than is vested by the document. Yet, the scope of judicial power may
develop, not only from the express constitutional demand, but from the actual exercise of the

power by courts, either through judicial activism or judicial self-control.

In the United States, for instance, the constitution is silent as to whether the Supreme Court
and other federal courts are authorized to engage in judicial review of laws and acts of the
executive. The power of the federal courts to review the constitutionality of congressional
statutes and acts of government is firmly established through strong judicial activism by the
activist judge, Chief Justice Marshal of the US Supreme Court in the case Marbury
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V.Madison. In France, on the other hand, courts are constrained from reviewing the
constitutionality of statutes issued by the parliament.

The power to check the constitutionality of statutes is vested to the Constitutional Council
and yet, this power of the Council is limited in time that it can test the constitutionality of
proposed laws before they are promulgated. In Germany, the power to engage in

constitutional adjudication is vested on the constitutional Court.

In Ethiopia however, the power of courts does not seem to be clear. In fact, the constitution
clearly stipulates that judicial power is vested on courts. The same constitution provides that
the power to interpret and decide all constitutional disputes resides on the House of
Federation (here after the HoF). The disagreement arises as to whether ordinary courts are
completely excluded from interpreting the constitution. The fact that there is no constitutional
requirement that provides clear demarcation on the power of the HoF regarding the role of
ordinary courts in the enforcement of the various constitutional provisions created divergent

opinions among many authors who worked on the respective role of courts and the HoF.

Moreover, the declaration of laws in the last one and half decade which limit or totally
removed court jurisdiction to review decisions of administrative agencies is argued as a threat
to judicial power. The laws may be contested both on the ground of legitimacy of their
compatibility with the constitution and on the allegation that they reinforce the delivery of
free powers that establishes factual supremacy of both the legislative and executive organs of

government in a way incompatible to the supremacy of the constitution.

Not only this, the logical soundness of decisions of relevant government institutions,
particularly, that of the CCI and the Federal Supreme Court Cassation Bench in relation to the
jurisdiction stripping laws from the constitutional perspective also rises a great deal of
controversy on the area. Considering the relevance of the CCI in ensuring the supremacy of
the constitution by declining any law or government action that breaks the constitution,
making reference to some of its decisions in similar area is found to be necessary. In similar
manner, the decision of the Cassation Bench on the same area is found to be a contested and
the writer believes that recalling to the decisions is mandatory remaining the fact that the

Bench plays a dominant role in shaping/determining jurisdiction of ordinary courts.
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To this end, analysis of the laws that stripped court jurisdiction, appraisal of cases decided by
concerned bodies in the area, and interview with key persons to the subject matter is widely
employed in this chapter. Based on this, an attempt to establish the pattern of the jurisdiction
stripping laws and decided cases on the same subject area together with the possible
implication they connote on the rule of law, judicial power, and protection of fundamental

rights is in order.

2.6. The Constitutional-legal Mandate of the Judiciary in Ethiopia

Judicial power is among the controversial powers of the three departments of government.
Yet the power of the judiciary to interpret the constitution is the most contested area in
constitutional law scholarships. In principle, it could be said that constitutional interpretation
is vested up on the ordinary judiciary. This principle does not however always hold true in all
countries and depending on the type of legal system, the institution involved in constitutional
adjudication varies. Under the FDRE constitution, this power is given to the HoF even though
the scope of the power is still a contested area in post 1995 Ethiopian constitutional history
and many contending literatures have been witnessed in the last one and half decade

regarding the issue.

Most of the literatures address the area of constitutional interpretation in Ethiopia from the
perspective of two main issues; which are, whether or not constitutional dispute and
constitutional interpretation as employed by the constitution meant one and the same and
what is the scope of the power of the HoF regarding the judiciary in constitutional
interpretation. Many of the literatures respond to these questions differently and the

disagreement has widening up when one looks the late published Article by Getachew.

Judicial power in Ethiopia is challenged not only by the constitutionally posed limits but also
by parliamentary legislations enacted at different times. There are legislations disseminated in
the last few years that have the effect of, partially or totally, stripping courts from their
[inherent] jurisdictions. Thus, under this part, it is intended to establish judicial power in
Ethiopia by looking it against two limitations imposed on it; the constitutional and legislative

limits as discussed here under.
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CHAPTER THREE
3. RESEARCH METHODOLOGY
3.1. Description of the Study Area

Wolkite is a town and the administrative center of the Gurage Zone for the Southern Nations,
Nationalities and Peoples' Region (SNNPR), of Ethiopia. Geographically Wolkite town lies
37° 44'35" E to 37°48'45” E and 8°15’50"N to 8° 20’ 00" N. The town is located on the main
road from Addis Ababa to Jimma with a distance of 155 km from the country capital Addis
Ababa. This town lies in a latitude and longitude of 8°17'N 37°47'E and an elevation between

1718 and 1909 m above sea level. It is surrounded by Qebena woreda (Figure 1).
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Figure 1. Location Map of Wolkite Town, Gurage Zone And Ethiopia.

3.1.1. Demographic Characteristics

Based on the Central Statistical Agency (2007) and Wolkite Town Plan Commission Office
Report, this town has a total population of 92,517, of whom 48,109 are men and 44,408
women. The plurality of the population practiced, 48.17% Ethiopian Orthodox Christianity,
42.31% were Muslim, 7.86% were Protestants, 1.34% Catholic, and 0.32% other types.
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3.1.2. Geographical Location of the Study Area

Gurage is a Zone in the Ethiopian Southern Nations, Nationalities, and Peoples’ Regional
Stat (SNNPRS). This zone is mainly named for the Ethnic of Gurage, Mareqo and Kebena
peoples, whose homeland lies in this zone. In addition the other Ethnicity like Ambhara,
Oromo, Tigre, Wolayta, Kembata and other peoples of the country lives peacefully and
incorporation. Gurage is bordered on the Southeast by Hadiya Zone and Yem special woreda,
on the West, North and East by the Oromia Region, and on the Southeast by Silt'e Zone. Its
highest point is Mount Gurage.

Wolkite is the Administrative Centre of Gurage Zone; Butajira is the largest Town in this
zone and the former administrative Centre. The other six developing town administrative in
Gurage Zone includes Emdibir, Bue, Gunchire, Arekit, Agena and Enseno. In addition to the
above listed eight towns this Zone has sixteen woredas. (Guraghe Zone BOFED, 2014)

Map 4.1. Map of SNNPRS Showing Administrative Zones and Special Woredas’
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Map 4.2. Specific Map of the Study Area
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3.2. Research Approach

Based on the objective of the research, the researcher used both quantitative and qualitative
approach. Such approach gives a good opportunity to escape the weakness of each approach
and to identify the truth. According to Creswell (2003) if the research problem wants to
assess different situations and the factors that influence an outcome, or understanding the best
predictors of outcomes, then a quantitative approach is the best choice. Quantitative approach
also raises the post positivist perspectives. Post positivism reflects a deterministic philosophy
in which a need to examine causes that influence an outcome; this provided a chance to the
Researcher to Assess the Influence of the executive on Judicial decision Making, the Case of
Wolkite Town.

In the same way by using qualitative the researcher thought that will provide rich descriptions
of complex phenomena; following unique or unexpected events; illuminating the experience
and interpretation of events by actors with widely differing stakes and roles; giving voice to
those whose views are rarely heard. Therefore, using both quantitative and qualitative

approach in this study was the best suit.

3.3. Research Design

Since it outlines the general nature of the data collected, this research used a descriptive and
correlational research method. It is possible to numerically compare, correlate and describe
variables while publishing descriptive statistics, which enables researchers to draw specific
conclusions about the data they have collected. As a result, by taking into account the
aforementioned, a descriptive survey design is applied by the researcher to determine the
actual influences of the executive on the judiciary's decision-making process, as well as how
much of an influence it is having. The analysis of court records from the FIC in Wolkite town
was also employed in connection with the study.

3.4. Sampling Technique and Sample Size
3.4.1. Sampling Technique

Purposive sampling, a non-probable sampling technique was used for this study. This
technique can be used only for some specific purposes. In the first place, Wolkite town was
selected purposively due to researcher’s familiarity with the Town as he has living and also
working there. The Wolkite town Judicial was selected purposively based on researcher’s
observations, work experience and educational background in contributing to promotion of
democracy, judicial independence, rule of law, public satisfaction, good governance and

others. Also the research participants have been selected purposively on the basis of their
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specialist knowledge and positions they occupy in the research setting to get rich and quality
data. The judgmental sampling assists in recruiting participants based on their capacity to
provide as much necessary data and information as feasible, while convenience sampling
uses immediate and accessible participants. The target population of this study was all the
judiciary courts found in wolkite town and the town people who are directly influenced due
to the influences of the executive on the judgment system. A research population as the entire
group of people, events, or things of interest that the researcher wishes to investigates
(Sekaran 2003). This was done for the purpose of triangulation and to make up for the
limitation of the large amount of data.

3.4.2. Sample Size

Care was taken to make the sample size of the study to be as representative as possible in
accordance with the time and budget allocated. The rationale for deciding this sample size
was based on factors like the homogeneity of population, cost of the survey, shortage of time,
large number of factors to be analyzed and the precision level required.

Because of their experience in judicial center as a customer, the more informed one than
other, 100 of them was selected purposefully using the formula adapted by Yamane Taro
(1967: 886). Lists of experienced personnel heads from the town are used as the sampling
frame to select the 100 sample purposefully. A 95% confidence level and P = 10% are used in
this Equation.

N

n= e Where; N is the population size, n is the required sample size and e is the

level of precision

N = 92,517
T (1492,517)(0.1)2

= 99.9. Of which proportionally, 70 of them would be from town level
having experience related to the topic which means they are working in Wolkite area high
court, Wolkite town FIC, Polices office, Justice office, Attorney generals, Law and political
Science Scholars at different institutions, Gurage zone and Wolkite town politicians,
Judiciary Customers and the remaining 30 would be from the 6 Kebeles of the towns social

court judges which are listed in the following table.
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Accordingly, the samples size of the social court was summarized in the following table:

No. | Name of the Kebele No. of Employees in the | Samples Selected
Social Court
1. Menahariya Kebele 8 5
2. Selam Ber Kebele 9 5
3. Edget Chora Kebele 10 5
4. Gubrye 01 Kebele 8 5
5. Edget Ber Kebele 7 5
6. Addis Hiwot Kebele 9 5
total | 51 30

Table 3.1:- Samples Selected from Kebele Social Courts
Because it is difficult to get the people in one place at a time, so purposive sampling, a non-
probable sampling technique is fast, inexpensive, easy and the subject are readily available.

The researcher selected participant from the parts of population which is close to hand.
3.5. Sources and Methods of Data Collection
3.5.1. Source of Data

To enhance the quality of data, the study's material came from both primary and secondary
sources of data. Combined sources of data would provide the most effective way of gaining
the necessary understanding of the problem under the study.

I. Primary Source of Data
Primary source of data are sources for firsthand information to achieve the objectives of the
research. Judges, politicians, attorneys, customers of Wolkite FIC, law scholars, public
prosecutors, polices are used as the primary source of data. The study used questionnaire,
interviews and focus group discussion so as to generate primary data from these sources.
ii. Secondary Source of data
The secondary source of data was gathered from publications related to the topic under study,
including books, journals, articles, documents/files, MA/LLM/BA and PhD theses, wolkite
town FIC official reports, websites, FDRE and SNNPR State constitutions, proclamations and

other related literature have been used as secondary sources of data.
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3.5.2. Instruments of Data Collection
One of the key components of the study is data collection. Multiple instruments for data
collection were used to gather both primary and secondary data in order to keep validity and
reliability. Following is a discussion of the specifics:

1. Questionnaires
Both closed- and open-ended questionnaires of the appropriate type were sent. This allowed
the researcher the freedom to pose inquiries in light of the situation's context and the
questionnaire's history. | directly administered 57 questionnaires in total. Personally
judgment, based on work experience on this area, Out of which, 6 from the Wolkite area high
courts, 5 from the Gurage zone justice head and public prosecutors, 5 from the Gurage zone
politics, 7 from the Wolkite town FIC judges, including the president of the Wolkite FIC, 5
from the Wolkite town politics, 5 from FIC customers, 6 from the Wolkite town justice, 3
from the Gurage zone police head and investigator officers, and 2 from the Wolkite town
police head and investigator officers, 5 kebele social courts, 4 attorneys, 4 law schools at
WKU, and the governance and development departments all sent and collected
questionnaires.
Out of the 57 questionnaires sent out, 51 are collected, but 6 are not (3 are from the Gurage
zone prosperity party office heads, 1 is from the Wolkite town prosperity party office head, 1
is from the Gurage zone justice head, and the other is from the Wolkite town FIC President)
because the respondents are very busy, as indicated by the title. Due to their occupations and
proximity to the title with superior information, these informants were carefully and
attentively chosen.

2. Interviews
Both unstructured and organized interviews were conducted. This allowed the researcher the
freedom to ask questions that were appropriate given the circumstances and the interviewee's
background. I directly interviewed 23 people in total. Out of which, 1 from the vice president
of the Wolkite Area High Court, 5 judges of the Wolkite Town FIC (including the president),
3 Gurage zone politics, 5 Wolkite town politics, 1 FIC customers, 2 public prosecutors—1
from Gurage zone and the other from the SNNPR State Justice Bureau—who were formerly
employees and the head of the Wolkite Town Public Prosecutors—by telephone, 5 social
tribunals (one from each Kebele), and lastly, 1 law School Lecturer from WKU who is also

an attorney were selected and interviewed. Due to their occupations and proximity to the title
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with superior information, these informants were carefully and attentively chosen. Some are
listed around the last page of thesis, as an example.

3. Focus Group Discussion
A total of 20 participants have been carefully chosen, taking into account their political
allegiances, willingness, status, and access to reliable information. 3 of them were held in the
municipality of Wolkite, and 1 was in the Gubrye sub-city of Wolkite. The participants’
convenience led to the division of the debate into 4 sessions, each having 5 members. The
researcher has benefited greatly from using the FGD to observe various points of view and, at
the same time, collect a significant quantity of condensed data. With the help of a single
qualified and experienced judge who was delegated by the president of Wolkite Town FIC,
the researcher personally gathered all of the original data. They did this with the aid of a
carefully prepared checklist, set of instructions, and notes. Politicians, particularly zonal ones,
are very busy, which makes it time-inefficient for the FGD session to be held.

4. Document Analysis
The researcher looked at a variety of document types, including: related topics on the title
were inspected in printed materials and soft materials on the internet, AAU (Jon of Kennedy
and Law school libraries both in printed and digital/soft copies) and ECSU law and political
science libraries both in digital and the other forms, Wolkite area high court and Wolkite
town FIC documents, laws, journals, Proclamations, Federal and SNNPR State constitutions,
publications, observation and asking officials of Federal and SNNPR State supreme courts
reports and cassation decisions from part 1 to 24 roughly, MA/LLM/BA and PhD theses, and
MA Minutes, other different sources, closed and documented cases/files are also used.
Because of the interferences’ information listen rigorously, | saw three cases from Wolkite
Town FIC, sealed documents in which Wolkite judges made judgments. The Wolkite and
zonal lawmakers keep interrupting or interfering with the case, according to FIC. The
observed cases are listed on this thesis' last page. It is difficult to detect the interference or
influence of the boss or any influential person unless you are closely monitoring the cases;
this implies that they are influencing in a secret and systematic manner. This is done in order

to avoid legal liability.

34



3.6. Data Collection Tools and Process

To make the study more precise and effective, the researcher used both quantitative and
qualitative research method. The quantitative research was used by implementing
questionnaire that employees of Wolkite Town Court and Kebele Social Courts filled. The
qualitative research was used by the use of interview with managers, president, Law scholars,
politicians, selected societies (FIC customers), FIC and High court Judges, public
prosecutors, attorneys and lawyers found in WKU different courts of Wolkite Town. The
primary data was collected through questionnaire which includes both open ended and close

ended questions for customers.

3.7. Methods of Data Analysis

After gathering all relevant primary and secondary data, data analysis was performed as part
of the study activity. Editing and categorizing the gathered data into more useful and
appropriate categories served as the first step in the data analysis process. Following data
classification, the collected data was put into groups according to similarity, and a general
study of the data was carried out. Finally, the data was analyzed and presented as tables with
percentages and explanations for each figure (descriptive statics).

35



CHAPTER FOUR
4. FINDINGS AND DISCUSSIONS

This chapter deals with the discussion of findings obtained from primary and secondary
sources of data. In the process of data presentation and analysis, the results obtained through
each data collection instrument used in a mixed way as necessary. In other words, the results
of the interview are presented together with the results of FGD and document analysis as it is
appropriate.

Moreover, under this chapter, the basic research questions are answered, and the objectives of
the study are addressed. The results of the analysis are presented under topics and sub-topics
created in line with the objectives and basic research questions of the study.

Having the pervious discussions in chapter two and three, this part critically analyzes the
Extent of Political Impact in the Wolkite Town Courts in relation to demographic and socio-
economic status of respondents, recruitment (employment) and selection of judicial
personnel, institutional and decisional independence within the framework of the FDRE
Constitution and International Conventions. It further critically assesses the efficiency of the
courts in relation to the existence of modern court case management, and their accessibility in

relation to different factors of access to justice.
4.1. Demographic and Socio-Economic Status

4.1.1. Demographic Information
Demographic information shows the characteristics of the elements in the sample size: As
such the researcher sought to establish the general information of the respondents which

forms the basis under the interpretations was made.

Figure 4.3:- Gender of the Respondent
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Note: Source SPSS output from Survey Data, 2022
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Demographic factor Figure 4.3 analyzed the gender of the respondents. This information was
necessary to enable the researcher to obtain information on whether the respondents were
either male or female. Accordingly, 77% of the respondents were male whereas 23% of them
were female.

Table 4.1:- Age Group of Respondents

No. Age Group Frequency Percent Cumulative Percent
1. 18 - 25
11 12% -
2. 2635
48 51% 12%
3. 36 - 45 28 30% 63%
4. 45 and above 7 7% 93%
Total
94 100% 100%

Note: Source SPSS output from Survey Data, 2022

Demographic table 4.1 shows the age groups of respondents, 63 (63%) of the respondents
were below 35 years of age, whereas 28(30%) of them were between 36-45 years of age the
remaining 7 (7%) respondents were above 45 years. This result illustrates that most of the
respondents in selected town were generally younger people who are less than 35 years.
4.1.2. Educational and Socio-Economic Status

Educational levels and current position in general are the most important variable.

Table 4.2 :- Educational Background of Respondents

No. Educational Frequency Percent Cumulative
Background Percent
1. Never been to School 0 0.0%
2. Primary level 5 5.3% 0.0%
3. Secondary level 5 5.3% 5.3%
4. College Certificate 8 8.5% 10.6%
5. University Degree 64 68.1% 19.1%
6. MSc/LLM/MA  and 12 12.8% 87.2%
above
Total 94 100.0% 100.0%

Note: Source SPSS output from Survey Data, 2022
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Generally, the respondent’s socio-economic status is presented in Table 4.2 with regard to
educational background of study samples, 64(68.1%) majority of the respondents have First
Degree educational level followed by 12(12.8%) were MSc/LLM/MA Degree holders, 8
(8.5%) have college Certificate and the remaining 10(10.6%) were primary and secondary
level.

Figure 4.4 below shows that 4% the respondents were Supporting staffs for Wolkite town
judicial sectors, 14% the respondents were judges, 13% were politicians, 21% were social
court judges, 17% were attorneys, 6% were police officers, 14% were public prosecutors and
finally 11% of the respondents were litigants.

Figure 4.4:- Occupational Position of Respondents
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Note: Source SPSS output from Survey Data, 2022
4.2. Findings

4.2.1. Selection and Recruitment of Judicial Personal

Table 4.3 shown below presents the data concerning issues of selection of judges, the actors
who involve in the selection process. The table further shows whether there is strict
evaluation for ethics and qualification in the process, if other stakeholders participate in the
evaluation and selection process, and if there is frequent transfer of judges in the town courts
or not.

As shown in table 4.3 below 18.30% or 17 out of the 94 of the sample strongly agreed that
selection of judicial personnel is made by the president of the town courts, 23% or 22 out of
94 agreed that selection of judicial personnel is made by the president of the town courts,
12% or 11 out of 94 took a neutral position on the idea that selection of judicial personnel is
made by the president of the town courts, 30% or 28 out of 94 disagreed that selection of

judicial personnel is made by the president of the town courts and 16.7% or 16 out of 94
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Strongly disagreed that selection of judicial personnel is made by the president of the town
courts.

One of the respondents of the interview does not agree with the information in the data
collected. He said that selection of judges is made by the JAC based on their curriculum vitae
and selecting those who fulfill the requirements. However, he admitted that in the past, the
decisions of the JAC, including its decisions on the selection of judges were refused by the
executive and it was common to see judges appointed by the executive without following the
normal selection procedure and process. He argued that this might not only because the JAC
is not independent.

It is because the JAC was unwilling to exercise its power by saying “why?”” But he did not
deny the interference of the executive body, which is contrary to the constitution of the
country including the Wolkite Town Courts establishment proclamation Number 1/1994 E.C.
The above argument of the respondent seems persuasive, that the JAC was reluctant to
exercise its power by challenging the interference of the executive.

Let us see some provisions from the JAC establishment proclamation No 4/ 1994 that reveals
how the JAC in the town courts is technically designed to be powerless in the real terms.

It says “...The commission shall have the power to select and present to the zone
administrator eligible judges for their appointment by the Regional Council after soliciting
the opinion of the Federal judicial Administration commission and complementing its
opinion...”

Here, the JAC in Gurage Zone is required to present the selected judges not directly to the
Regional Council but to the Zone Administrator i.e. to the executive body. This is contrary to
the FDRE constitutional framework regarding recommendation of appointment of judges. As
per Article 81 (1) of the FDRE constitution the president and vice-president of the Federal
Courts are to be appointed by HOPR upon recommendation of the Prime Minister. At the
state level, the practice is similar regarding the recommendation of the precedents and vice

presidents of the regional state Courts (Article 81/3).

However, state Supreme, High Courts and FIC judges are to be appointed by the state council
upon recommendation of the concerned state JAC (article 81 (4)). This is the constitutional
framework that empowers the JAC in every regional state in the Country.

The practice in Wolkite Town courts is contrary to this constitutional provision i.e. the
Gurage Zone JAC establishing proclamation No 4/1994 Articles 4(1) contradicts with the
supreme law of the land for it undermines the constitutional powers of the JAC to select

nominees, and directly recommend for their appointment to Zone Administrator.
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The implication is that executive interference in the function of the judiciary goes to the

extent of enacting laws contradicting with the constitution that allow directly the involvement

of the executive in the process of appointment of judges.

Table 4.1:- Selection of Judicial Personal (Judges) in Wolkite Town Courts

Possible Measure

Percent

Neutral

Disagree

Disagree

Total

Mean

Std.

Dev

Selection of Judicial Personnel is

made by Presidents of the Courts.

94

~ [Strongly

o

“ |Agree

w Agree

2

1

N

3

(@)

= (Strongly

o
\‘

100

1.68

1.355

Before appointed as judicial
personnel in the town courts, strict
evaluation and assessment about
their ethics and qualification is

made.

94

29.11

18.11

36.58

12

4.2

100

4.06

0.926

The judicial personnel in the town
courts frequently transfer from

one court to the other.

94

29.11

18.69

15.22

10.89

26.09

100

3.44

0.644

In selection of judicial Personnel
in the town courts, more emphasis
is given for their qualification and

ethics

94

17.11

8.05

16.78

25.17

32.89

100

3.98

1.235

In selection of judicial Personnel
in the town courts, more emphasis

is given for their political attitude

94

41.95

19.8

8.39

5.03

24.83

100

3.58

2.485

With regard to appointment and
promotion of judicial personnel,
the emphasizes is given to their
education, experience, capability
& ethics

94

29.25

28.69

18.25

5.28

18.53

100

3.25

1.589

With regard to appointment and
promotion of judicial personnel,
the emphasizes is given to their

political attitude and interest

94

38.95

19.8

10.39

6.03

24.83

100

4.39

2.87

Note: Source SPSS output from Survey Data, 2022
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Findings of table 4.3 Selection of Judicial Personal (Judges) in Wolkite Town Courts reveal
that “Respondents attitude towards selection of judges” is very varies from between the
smallest mean of 1.68 to the largest 4.39 mean vale. The attitude of the respondents diverges
towards both less attitude as well as good attitude about Selection of Judicial Personal
(Judges) in Wolkite Town Courts and its importance and how well the selection,
appointment, Promotion and transfer of judges in the town affects judicial decision making of
the town courts.

Not only this, the power of the JAC is limited to select among the nominees prepared by the
president of the appellate court, who is yet the chairperson of the JAC. This practice is clearly
provided under the proclamation No0.4/1994 Article 6 (4). The process of selection of
nominee judges is not transparent i.e. the role of the JAC in identifying nominees that fulfill
the required quality seems taken by the president of the Gurage Zone Appellate Court, who is
expected to satisfy the interest of the Zone and Wolkite Town executives. As already
discussed above, nominee that pass through such non transparent selection process are yet to
pass through the careful observation of the Zone Administrator before their appointment by
Council (personal observation).

On the other hand, as indicated in table 4.3 above, 29.11% or 27 out of the 94 of the sample
strongly agreed that strict evaluation and assessment about the ethics and qualification of the
nominees is not mandatory before their appointment as judges, 18.11% or 17 out of 94 agreed
that that strict evaluation and assessment about the ethics and qualification of the nominees is
not mandatory before their appointment as judges, 36.58% or 35 out of 94 took a neutral
position on the idea that strict evaluation and assessment about the ethics and qualification of
the nominees is not mandatory before their appointment as judges replied that strict
evaluation and assessment about the ethics and qualification of the nominees is not
mandatory before their appointment as judges, 12% or 11 out of 94 disagreed that that strict
evaluation and assessment about the ethics and qualification of the nominees is not
mandatory before their appointment as judges , 4.2% or 4 out of 94 Strongly disagreed that
that strict evaluation and assessment about the ethics and qualification of the nominees is not

mandatory before their appointment as judges.
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In this regard, the Consultative Council of European Judges, issued on 19 November 2002 on
its opinion number 3 says:

“...The ethical aspect of judges’ conduct needs to be discussed for various reasons. The
methods used in the settlement of disputes should always inspire confidence. The powers
entrusted to judges are strictly linked to the values of justice, truth and freedom. The
standards of conduct applying to judges are the corollary of these values and a precondition
in the administration of the justice...whatever methods are used to recurrent and train them
and however broad their mandate, judges are entrusted with powers and operate in...”

(www.Civiljusticecouncil.gov.uk-files-oct;04/access/to/justice.pd4 (bold).visitedon 1/9/2009.

The point is that if judges are selected and appointed without assessing their integrity,
behavior and qualification, strictly, it has an adverse impact to the justice system itself and to
citizens who solely depend on judges appointed.

Regarding the participation of other stakeholders in the process of selecting judges, 94.6
percent or 89 out of the 94 respondents responded that other stakeholders such as the Bar and
other professional associations do not participate in the process. Only 54 percent of the
respondents believed that there is such participation. In line to this, a respondent from Gurage
Zone High Court admitted that the selection of judges was not transparent in the past due to
the weakness of the JAC. So, the public and other stakeholders were not participating in the

process of nominating candidates for judicial appointment.

In this regard, the SNNPR Municipal Courts JAC establishing proclamation No 4/1994 says
nothing concerning the participation of other stakeholders in the process of selection of
nominees for judicial appointment. Rather, the SNNPR Municipal Courts establishment
proclamation number 1/1994 E.C. includes some important stakeholders within the JAC to
present their opinion in the discussion of JAC’s meetings with no voting power during
decisions. This was a very important progress, though it was not practiced. However,
proclamation number 4/1994 does not include this important provision to ensure the

participation of such stakeholders in promoting transparency and enhancing democracy.
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As indicated in the table above, 41.95% or 39 out of the 94 of the sample strongly agreed that
focus is given for political attitude and interest during selection of judicial personnel (judges)
in the town courts, 19.8% or 19 out of 94 agreed that that focus is given for political attitude
and interest during selection of judicial personnel (judges) in the town courts, 8.39% or 8 out
of 94 took a neutral position on the idea that focus is given for political attitude and interest
during selection of judicial personnel (judges) in the town courts, 5.03% or 5 out of 94
disagreed that focus is given for political attitude and interest during selection of judicial
personnel (judges) in the town courts, 24.83% or 23 out of 94 Strongly disagreed that that
focus is given for political attitude and interest during selection of judicial personnel (judges)
in the town courts.

Therefore most of the respondents affirmed that the emphasis during selection of judicial
personnel is not for their qualification and experience but for the political attitude. This is in-
fact shows that executive interference is evident in the selection of judicial personnel since
the respondents are still in office.

The implication is that judicial independence during selection of judges in the town courts is
questionable. The practice is that those who fulfill the interest of the executives for being
supporters or even being members of the ruling party are selected for appointment as the

town courts judicial personnel.

Regarding the appointment and promotion of judicial personnel, 29.25% or 28 out of the 94
of the sample strongly agreed that the appointment and promotion of judicial personnel, is
given to their education, experience, capability & ethics, 28.69% or 27 out of 94 agreed that
the appointment and promotion of judicial personnel, is given to their education, experience,
capability & ethics, 18.25% or 17 out of 94 took a neutral position on the idea that the
appointment and promotion of judicial personnel, is given to their education, experience,
capability & ethics, 5.28% or 5 out of 94 disagreed that that the appointment and promotion
of judicial personnel, is given to their education, experience, capability & ethics, 18.53% or
17 out of 94 Strongly disagreed that that the appointment and promotion of judicial
personnel, is given to their education, experience, capability & ethics.

This implies that appointment and promotion of the Town judges depends not on their
qualification and ethics but on their loyalty to the Town executive or the ruling party. The
responses from the respondent show how the issues of executive interference are serious in

the town courts.
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These acts of the Town executive amount to violations of the United Nations Basic principles
on the independence of the judiciary which says,

“...persons selected for judicial office shall be individuals of integrity and ability with
appropriate training or qualification in law. Any method of judicial selection shall safeguard
against judicial appointments for improper motives. In the selection of judicial personnel,
there shall not be discrimination against a person on the grounds of race, sex, religion,
political or other opinion, national or social origin, birth or status...except a requirement
that a candidate for judicial office must be a national of the country concerned...” (World
Bank, 2004).

With regard to the frequent transfer of judges, 29.11% or 27 out of the 94 of the sample
strongly agreed that there is frequent transfer of judges, 18.69% or 18 out of 94 agreed that
there is frequent transfer of judges, 15.22% or 14 out of 94 took a neutral position on the idea
that there is frequent transfer of judges, 10.89% or 10 out of 94 disagreed that that there is
frequent transfer of judges, 26.09% or 25 out of 94 Strongly disagreed that there is frequent

transfer of judges.

The respondents on the interview given to them said that most of the time frequent transfer is
directly related with the constant influence and interference of the Town administration
bodies in the decisions passed by the Courts. In addition, transfer is made by the employees
own motive for promotion and other purposes. Family separation was also mentioned as a
problem for the frequent transfer of judges in Wolkite Courts.

Judges in the town courts were frequently transferred when they pass decisions against the
Town administration; he/she is frequently condemned by the Sub-Town officials, by the
Town Justice Bureau, and claim for transfer of such judges. Almost always, it is getting done.
The other reason, for frequent transfer of judges, is when the individual judge’s political
attitude is against the needs of the executive bodies in the Town, when he/she resists the
interference of the executive, they are frequently transferred to other court or made to work in
the criminal benches to handle only petty offence cases or to remand criminal cases, that are
to be trialed by the Federal Court. As identified in the data in table 4.3, above frequent
transfer is aimed to harm the morals of such judges, as a result most of them were left their
office by themselves.

Furthermore, frequent transfer and rotation of judges often meaning the same judges who
heard evidence may not decide the disputes taking way thereby much of his incentive to pass
forward the preceding to judgment and seriously impending the process of continuous trial;

the new judges may have to repeat some of the procedural requirement already fulfilled. This
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affects the performance of the town courts since cases are to be adjourned for some more
months to be studied by the new comer.

Therefore, frequent transfer of judges affects institutional and decisional independence, the
morals of judges, and the efficiency of the judicial system in the Town. This frequent
interference of the executive body is against international principle of separation of powers
independence of the judiciary, which is also stipulated in the FDRE constitution.

(In the long run, there is no guarantee of justice except the personality of the judges. In turn,
most discussion of the quality of the judiciary center on how judges are chosen American
Law professional says, as cited in Ethiopia Federal Justice Organs Professional Trainee

Center Manual; year not mentioned: 22)
4.2.2. Institutional and Decisional Independence
The following table 4.4 below indicates the responses of key informants to the question posed
in relation to institutional and decisional independence of the town courts.
The data in the table 4.4 below indicates that 18.46 or 17 out of the 94 respondents strongly
agreed that the town executive interfere with the case decisions of the town courts, 23.83% or

22 out of 94 agreed that the town executive interfere with the case decisions of the town

courts, 45.3% or 43 out of 94 took a neutral position on the idea that the town executive

interfere with the case decisions of the town courts, 8.39% or 8 out of 94 disagreed that the
town executive interfere with the case decisions of the town courts, 4.03% or 4 out of 94
Strongly disagreed that the town executive interfere with the case decisions of the town
courts.
The result from the respondents shows that even if most of the respondents comparatively
took a neutral position, the mean value of 4 shows that the respondents agreed on the idea
that the town executive interfere with the case decisions of the town courts. This shows that
there is a conflict between the town courts and the town executive bodies with regard to
decisions given by the town courts. Furthermore, the interviewed respondent personally gave
his opinion that the executive interference in the town is exercised through the presidents and
vice president of the town courts, in addition to the appellate courts. Since these officials are
implicitly appointed to technically safeguard the interests of the executive by controlling the

judiciary.

45



With regard to the random assignment of cases, 5.03% or 5 out of the 94 respondents strongly
agreed that special cases are assigned for some selected judges, 29.87% or 28 out of 94
agreed that the special cases are assigned for some selected judges, 61.07% or 57 out of 94
took a neutral position on the idea that special cases are assigned for some selected judges,
4.03% or 4 out of 94 disagreed that special cases are assigned for some selected judges.

Such practice is common on cases when the Town executive bodies or administrative bodies
are parties to the lawsuit. This reality implies that the existence of impartial (neutral) judicial
organ in the Town is under question, which is contrary to the Constitutional and Universal
Declaration on the Rights of Citizen to be judged by an independent and impartial judicial
body.

The implication is that there is mistrust among the judges who work in the same bench or
court, especially in the appellate court. The data in the above table 4.4 show that the
executive influence in the town courts is so grave, which is against the constitutional
provisions of the country, regarding independence of the judiciary.
Judicial independence is proclaimed in the FDRE constitution. Article 78 (1) stipulates that
“...the judiciary is independent”. The constitution also explicitly provides for principles of
separation of powers on the Federal and State levels. Article 79 (2) provides, “...courts of
any level shall be free from any influence of governmental body, governmental official or
from any other sources”’ Paragraph (3) of that same article says “...Judges shall exercise

their function in full independence and shall be directed solely by the law”

Moreover, the Universal Declaration of the basic principle on the independence of the
judiciary, drawn up by the UN in 1985 stipulate that “...the judiciary shall decide matters
before them impartially, on the basis of facts and in accordance with the law without any
restrictions, improper influences, inducements, pressure threat or interference, direct or
indirect, from any quarter or any reason. Judges shall always conduct themselves in such a
manner as to preserve the dignity of their office and the impartiality and the independence of
the judiciary” (World Bank: 2004).

In addition, the Consultative Council of European Judges, on the principle and rules
governing judges’ professional conduct states that “Judges should have freed freedom to
decide cases impartially, in accordance with their conscience and the facts, and in pursuance
of the prevailing rule of law...” (World Bank: 2004).
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As already discussed above, the town courts are not independent in exercising their function.
They are influenced by the Town executive, contrary to the constitutional provision of the
country. The implication is that the judicial body in the Town is not institutionally
independent in the process of judicial selection and appointment of judges.

Furthermore, the data presented above indicates that judges are not free and independent in
exercising their function. There is no trust among the colleague judges due to the problem in
the selection and appointment process, which is indirectly controlled by zone and the town
executive in contrary to the FDRE Constitution and the Universal Declaration on the
Principles of independence of the judiciary as already discussed above.

Judicial reform aimed at consolidating the judiciary’s independence and enhancing its
professional cape town should be made a high priority to avoid the existing situation in the
town judicial body. The data clearly show that there are influences from the executive that
could be detrimental to the independency of the town judiciary. In this regard, the reform
movement, began before 1994 in the town did not address the problems of judicial
independence.

Here, the author personally observed that as the reform movement was initiated by the Town
executive, it is difficult to expect the existence of a judiciary which is free to exercise its

function independently.
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Table 4.2:- Institutional and Decisional Independence of Wolkite Town Courts

Percent
; Std.
Possible Measure N |> _ g |> 8 Mean
2 9| o © 5 |2 5 Dev
S o D =] < S © | ©
S 5| o 3 o |8 @ |5
h < | < pd A | ol kF
The Town Executive interfere
with the case decisions of the | 94 | 18.46 | 23.83 |45.30 | 8.39 | 4.03 100 |4.12 |4.235

town courts.

| believe that special cases are
assigned to specific judicial | 94 |5.03 |29.87 |61.07 |4.03 |0 100 | 3.64 | 2.66

personnel in the town courts.

| believe that special cases are
assigned to specific judicial
personnel when the Town |94 |66.11 |[29.87 |3.02 101 |0 100 |[1.28 |0.454
administration is a party in the

lawsuit.

| believe that there are judges who
are appointed without

_ ] _ o 94 129.19 1946 |41.28 |5.70 |4.36 |100 | 298 |2.585
consideration of their qualification

and experience, due to patronage.

Note: Source SPSS output from Survey Data, 2022

Here, it must be noted that independence of the judge is an essential principle and is the right
of the citizens in the Town, including its judges. It has both an institutional and an individual
aspect. As the FDRE constitution is a modern and founded on democratic basis with the
principle of separation of powers, each individual judge in the town court should do
everything to uphold judicial independence at both the institutional and at the individual
level. The rational of such independence and the precondition of the impartiality of judges is
essential to the credibility of the judicial system and the confidence it should inspire in a
democratic society. Hence, the practice of assigning cases, in which the Town administration
body is a party, to specific judges causes citizens to suspect that their cases are not judged by

an impartial judicial body.
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As mentioned above, the FDRE constitution unequivocally declares the independence of the
judicial body. However, the declaration of independence does not equate to the creation of
independence, if institutions and systems are unable or unwilling to shoulder the burdens and
share the power. This is the reality in the Wolkite Town in relation to the independence of the
town judicial branch.

(Decisional Independence is sine qua of the Judicial Function; Ethiopia Federal Justice

Organs Professional Trainee Center Manual; year not mentioned: 17)

4.2.3. Court Performance
To analyze the performance of the town courts, questions as indicated in the table 4.5 were
posed to the sample respondents. As shown below, 89.26% or 84 out of the 94 of the
respondents confirmed that the town courts do not resolve cases qualitatively and timely. In
addition, only 44.63% or 42 out of 94 of the sample responded that the cause for not
resolving cases as indicated above is due to judges’ lack of interest. 97.32% or 92 out of the
94 of the sample confirmed that it is due to mismatch of judges with number of cases. On the
other hand, 92.95% or 87 out of 94 of the respondents agreed that the reasons why judges
conflict of interest with private business in performing their function are due to insufficient
salaries and other benefits.
The data below at table 4.5 implies that the town courts are not efficient in performing their
functions. It further indicates that lack of attractive compensation and other benefits have an

adverse impact on the performance of the Town Court.

Table 4.5:- Performance of the Courts in the Town
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The courts resolve cases 208

qualitatively and timely.

100 2.58

3.668

Mismatch of judges and the
cases are the main reason for the
town courts not to resolve cases

qualitative and timely.

298 | 51.68 | 37.25 | 8.39 |0.67 |2.01 |100 1.36

1.295

Judges’ lack of interests is the
main reason for the town courts
not to resolve cases qualitative

and timely

298 | 4.03 |5.37 |35.23|40.27 | 15.10 | 100.00 | 4.08

1.896

Conflict of interests with private
business and insufficient
compensation (payments) are the
main reasons for Judges in the

town courts not to resolve cases

qualitative and timely.

298 | 46.98 | 44.63 | 1.34 |3.69 |3.36 | 100.00 | 1.37

4.289

Note: Source SPSS output from Survey Data, 2022

From the above discussions; we can conclude that the data in table 4.5 above is reliable,
regarding the performance of the courts. The point is that the courts were not efficient.
Furthermore, the primary data shown in the table 4.5, and the secondary data discussed above
proved that no effort was made to improve the efficiency of the Wolkite Town Courts even
though these Courts were reorganized at Sub-Town level, by the reform movement in 2003.
The point is that an efficient judicial sector is a crucial component of democracy and good
governance. Court case delays prevent the timely resolution of conflicts and also prevent

others in need of resolution.

Hence, courts efficiency and access to justice are closely linked, and low level of efficiency
prevents citizens from exercising individual rights. Delay in the judicial process leads to the
erosion of individual and property rights. An inefficient judiciary therefore, prevents full

citizenship and is a barrier to the consolidation of democracy too.
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The implication is that the Wolkite Town Courts were not efficient to realize the rights of
citizens, and this implies that the reform movement in the Town must focus only on
reorganizing the location and places of the courts, and improving the laws to govern the
judiciary ignoring the important aspects of reforming the courts to enhance their
independence, efficiency, and access to justice.

4.2.4. Access to Justice

The following table 4.6 presents information whether the Wolkite Town Courts are accessible
in terms of legal formalism, in terms of cost for attorneys and other costs.

As presented in the table 4.6 below, 84.2 percent or 79 out of the 94 sample informants
responded that the legal language during hearing of cases is confusing for the non-legal
professional or the litigants. In addition, 65.8 percent or 62 out of the 94 respondents
confirmed that because of the courts confusing legal jargons litigants will not win cases
unless they hire attorneys. Only 34.2 percent or 32 of the respondents disagree with the
question posed. On the other hand 86.4 percent or 81 out of the 94 informants disagreed that
the locations of the courts are not accessible to litigants and to the poor in particular.
Moreover, 84.4 percent or 80 out to the 94 informants believed that the laws and regulations

of the Town executives are not accessible in an organized manner.

“The administration of justice is distinguished by excessively formalistic and bureaucratic
procedure that transforms justice into something exclusive, which only experts can
understand. The legal language is so complex that even well-educated people find it difficult
to understand. This fact, not only excludes most citizens from the legal world, but also
reinforces exiting inequalities in various ways, making it mandatory to pay for experienced
lawyers. Clearly, within this formalistic context, a lawyer will perform better when he or she
knows how to deal with these complexities and how to exploit them to his or her advantage.”
(Thomson, 2000, cited by Roberto Gargarella: 2003).

The data indicated in the table 4.6 below show that the Wolkite Town Courts uses complex
legal language during trials, which is difficult for litigants who are not lawyers to understand
the procedural legal jargons. The data also pointed out that ordinary litigant cannot win their
cases. As a result, litigants or parties are forced to hire a lawyer, which costs them money.

The depth of the problem of legal formalism should not be reduced to the matter of language.
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In this regard Thomson, (2000) cited by Roberto Gargarella (2003) argues that “..,the
formalities of justice transcend legal rhetoric and extend to the way in which lawyers and
justice dress or behave, even to the structure and architecture of the courts themselves, which
are commonly known as “place of justice”. Ultimately, all these formalities contribute to
establishing barriers against the people and to enforcing the perception that justice is not far
all”

The reality in Wolkite Town Courts clearly indicates that the costs, such as costs to hire a
lawyer and other costs are not affordable to litigant. The implication is that the Wolkite Town
Courts are not accessible in terms of costs for litigation.

Table 4.6:- Access to Justice in the Town Courts

Percent
. > [) > @ Std.
Possible Measure N & = 5 2 Mean
c 3| 8 s A = Dev
S 5| o > o |2 9| 8
h | < Z O b 0| -
During hearing of cases, court
terminologies are confusing | ,qq | 41 28 | 839 | 17.45 | 17.79 | 15.10 | 100.00 | 3.44 | 3.668
for litigants” who are not legal
Professionals.
Parties will not win cases
unless they hire legal 298 | 50.34 | 19.80 | 15.44 | 8.05 |6.38 |100.00 | 1.13 | 1.295
professionals.
The laws and regulations of
the Town executives is
accessible for judges and 298 | 19.80 | 8.72 |42.95|9.40 |19.13 | 100.00 | 2.68 | 1.896
other legal professionals as
needed.
When the Town executives
are a party, | believe that the
_ 1298 ]14.09 |839 |4530|17.11 | 15.10 | 100.00 | 2.59 | 4.289
town courts give decision in
favor of the government.
The town courts are suspected
298 | 42.28 | 18.79 | 19.13 | 9.06 | 10.74 | 100.00 | 1.39 | 3.556

of impartiality and corruption.

Note: Source SPSS output from Survey Data, 2022
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The data also show that the Wolkite Town Courts are located in areas accessible to litigant,
which demands them less transport cost and is not consuming their time.

The above table 4.6 shows whether the Wolkite Town Courts are accessible in terms of
impartiality and corruption or not.

As indicated in the table 4.6, 69.7 percent or 66 out of 94 of the key informants believed that
the town courts, in passing decisions, favor the Town executives in cases when the Town
executives is a party to the lawsuit. Only 30.3 percent or 28 of the sample disagree with the
question posed for them.

The issues of impracticality are directly linked to whether the courts are institutionally
independents or not. The issues of independence of the Wolkite Town Courts are discussed in
the previous sections above. A judicial system which is not initially designed to perform its
function independently is not expected to serve ordinary citizen equally with the executive
who indirectly controls and influences the judicial system by controlling the process of
selection and appointment of judges, controls the budget of the courts, as already discussed

above in different sections of this study.

The point is that the Wolkite Town Courts, since they are not independent from the influence
of the Town executive, are not expected to be accessible in terms of impartially treating
individual litigants equally with the Town executive bodies. Here, as the author’s personal
observation is concerned, it was a common practice that the presidents of the FIC and
appellate courts were called by the Town executive body to comment and evaluate the
decisions which were given against the Town administration bodies. As a result of these
practices, a special bench was established to reverse the decision that passed against the
Town administration bodies and judges who dealt with decision against the Town executive
bodies were removed from the civil benches and transferred to petty offence benches, even
some of them were accused for disciplinary ethical misconduct and frequently transferred to
other Woreda courts’ that are far from their homes.

But it should be noted that the above-mentioned decision against the town executive might
not necessarily be correct. The issue is not whether the decisions were correct or not. The
point is that they should not be reversed by the influence of the executive body. There is a
legal procedure to reexamine them through a court process, even by applying for cassation
into the Federal Courts than reversing them by directly forcing the court officials, which is

not expected in a country that judicial independence is guaranteed constitutionally.

53



On the other hand, 80.2 percent or 75 out of 94 of the sample believed that the Wolkite Town
Courts are suspected of corruption. Only 19.8 percent or 19 of the sample disagreed with the
question posed. In addition, 73.7 percent or 69 out of 94 of the sample believed that due to
corruption in the courts, parties who afford enough money can win cases. Not only this, 65
percent or 61 out of 94 of the respondents agreed that it is better to be accused or be a
defendant than being an accuser or plaintiff in the Wolkite Town Courts. Hence, the town
courts are not accessible in terms of impartially treating parties.

The data shown above implies that corruption was the other obstacle in accessing the town
courts, in the process of deserving justices. The fact is that the Courts were not accessible in
terms of location as already discussed above, which is costly in terms of money and
emotional distress, costs for attorneys, providing money for corruption, are the most
unbearable obstacle in the process of accessing justice.

Regarding the issue of corruption in the Wolkite Town Courts, the author strongly agrees

with the responses of the key informants.

4.3 Discussions

This thesis sets out with the objective of analyzing the impact of political interference on
judicial independence: the Case of Wolkite Town Southern Ethiopia from the perspective of
theoretical and policy frameworks.

Theoretically, judicial independence gives emphasis that the judiciary should be politically
insulated from the legislature and the executive powers. That is, courts should not be
subjected to improper influence from other branches of government, or from private or
partisan interests. Judicial independence includes institutional, decisional, and internal
(individual judges) independence.

In line to these theoretical perspectives, independence of the judiciary is unequivocally
declared in the FDRE constitution. The principles of judicial independence and the principles
of separation of powers are constitutionally guaranteed to enhance the process of creating a
democratic state governed by rule of law. With this theoretical frame work this thesis arrives

at the following findings:
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4.3.1. Selection and Appointments of Judges

The Ethiopian constitutional framework in this regard is so clear. In the regional state level
and the corresponding zonal and woreda level, the power to select nominees for judicial
appointment at all levels of courts is given to the JAC of the states and respective councils.
The JAC is empowered to select nominees and directly submit to the respective state council

for approval of appointment.

In the selection and appointment of judges, the clarity and transparency of the process is the
most important stage in the efforts to create a judicial system characterized by professionals
of integrity, capability, and internal or personnel independence to serve justice. In this regard,
the issue of selection and appointment process of judges in the Wolkite Town courts is quite
different. The judicial selection process is not transparent by itself. The JAC’s power to select
eligible candidates is technically influenced by the president of the town Court indirectly. The
JAC is made to present the nominated candidates to the administrator of Gurage Zone who is
part of the town executives. This contradicts with the constitutional framework in relation to
powers and functions of JACs, which affects the Wolkite Town Courts.

In addition, the practice in the process of selection of judges, more emphasis is given to their
political attitude and interest than to their integrity, qualification, and ethics. This is contrary
to the principles of universal declarations on the selection of judge and the provisions of the
FDRE constitution.

4.3.2. Institutional and Decisional Independence

Interference of the Wolkite Town executive body, as indicated above, is so clear in the
process of selection and appointment of judges. The town and zone executive also interferes
in decision passed by the town courts, particularly when its administrative organs are parties
to the lawsuit. Though the principles of separation of powers and the FDRE constitution
prohibit the interference of any organ of government in the functions of the courts, the
SNNPR municipal courts establishment proclamation clearly obliges the courts to accept and
consider the clarifications and opinions of the executive in their decision. These realities are
completely against the above-mentioned principles of separation of powers and independence

of the judiciary provided in the FDRE Constitution.
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4.3.3. Efficiency of the Wolkite Town Courts

Theoretically, case flow management system is the modern concept that should apply to
improve the efficiency and performance of courts.

The courts were not performing their function efficiently in the past years. Lack of sufficient
salaries and other benefits for judges have contributions to this. On the other hand, the courts’
performance lags from the role of courts in economic development. In principle, a sound
judicial system is very essential in enhancing good governance and economic growth.
However, the town Courts were not organized and reformed towards their role in enhancing
the town’s good governance, and to efficiently serve the needs and economic interactions of
the Wolkite Town.

4.3.4. Access to Justice

The right to access to justice is the universal principle which has many obstacles to get it
easily. Legal poverty is one of the most obstacles to access to justice. In the history of judicial
reform, the rationales of reforming the judicial system is to make them accessible to citizens,
particularly for the poor.

In this regard, with all its shortcomings, the effort in re-organizing the city courts in to the
newly created woredas was a progress to ensure geographical accessibility of the town courts.
However, the town courts are not, in terms of location, yet accessible for the poor. Public
hearing, during hearing of cases is not practiced in the town courts. This is contrary to the
universal conventions on the rights of people to public hearing. Moreover, corruption, lack of
legal information, and absence of organized legal materials, are also some the obstacles of

access to justice in the wolkite town courts.
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CHAPTER FIVE
5. CONCLUSION AND RECOMMENDATIONS

5.1. Conclusion

Wolkite is the administrative town for Gurage zone. The SNNPR State charter establishes the
three branches of government. Of the three, the judicial body in the town is organized to be
the most powerless and dependent to the zone and town executive, which is contrary to the
FDRE Constitutional principles of separation of powers and principles of judicial
independence. Initially, the town judiciary is not established to play a significant role in the
complex economic interactions of the city. Rather, it was designed simply as a supporting
body to the zone courts, exercising only simple issues of petty offences and civil cases.

For these reasons, the Wolkite town courts were considered as insignificant in serving the
demands of citizens. The selection and appointment of judges is influenced by Gurage zone
and town executive. In this regard, the JAC in the Gurage zone courts is not powerful and
independent to resist the executive interference and to work towards the needs of the courts.
To this extent, the state charter says nothing regarding the independence of the town courts in
their institutional and decisional independence.

As result, the town courts are inefficient and inaccessible, particularly for the poor. In
addition, the town courts are characterized by their poor court case management and
administration. They are also characterized by corruption and nepotism. Therefore, to change

these challenges radically, the following recommendations are suggested:

5.2. Recommendations

Institutional and Decisional Independence

In a democratic society the existence of an impartial, stable and independent judiciary is
crucial. Therefore, the judicial body in wolkite town should be fundamentally reorganized to
be impartial, institutionally independent, with no direct or indirect interference and influence
of the town executive or other organs thereof in its functions and decisions making.

Selection and Appointment of the Judges

In a democratic society, in which governmental power is conferred through democratic
election, the existence of judicial integrity and impartial judicial personnel is so important in
creating a stable judicial system. Therefore, the selection of judges should be based on merit,
integrity, and qualification, not on political attitude or patronage. Moreover, the JAC should

make the selection and then present the nominees directly to the regional council for
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appointment. In this regard, the JAC establishing proclamation No. 42/1994 needs to be
amended to address these issues.

Efficiency of the Town Courts

One of the short comings of the wolkite town courts is lack of modern court case flow
management system, and ADR mechanisms. To make them efficient: case flow management
system should be introduced; and institutions of ADR mechanisms should be legally
recognized along with the judicial system in the town court. The courts should be equipped
with IT equipment like audio recording and also which changes the audio to words during
trials to enhance their efficiency. Therefore, the state charter needs to be amended to
recognize the establishment of ADR institutions and mechanisms along with town courts.
Access to Justice

To make the town courts efficient and accessible, the wolkite town courts should be
facilitated, and equipped with necessary capacities, particularly, with relevant IT equipment

such as audio recording and buildings with benches that are proper for public hearing.

Further Research

Finally, the researcher invites interested researchers and concerned legal professionals for
further in-depth study on the issues raised in this thesis in relation to the influences of the
executive on the independence of town courts, enhancing their efficiency and accessibility

and other aspects of justice system.
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5. List of interviews with the key informants

Name of the | Position s z S 2 Remarks
Interviewee 2 GE) o ;
2| & z E |8 E
1. |M [Ato Daniel | Judge at Wolkite Town FIC Wolkite, | April 27,
Misganaw Ethiopia | 2014
2. | M | Ato Fehru Abrar Vice President of the Wolkite | Wolkite, | May 23, | Has no Audio
Area High Court Ethiopia | 2014 Record
3. | M | Ato Girma Wegu Head of Wolkite Town FIC Wolkite, | April 27,
Ethiopia | 2014
4. |M | Ato Tatek Haile | Vice President of the Wolkite | Wolkite, | April 27,
Mariam Town FIC Ethiopia | 2014
5 | M | Ato Tadese Teni Head of the Gubrye 01 Kebele | Gubrye, | April 21, | Has no Audio
Social Court Wolkite, | 2014 Record
Ethiopia
6. | F | Weizero Rahel Judge of the Wolkite Town FIC | Wolkite, | April 28, | No Audio b/c
Ethiopia | 2014 absence of
consent
7. | F | Weizero Roman Head of the Ediget Chora | Wolkite, | April 21, | Telephone
Kebele Social Court Ethiopia | 2014 Interview
8. | M | Ato Gedion Bogale | Prosecutor at SNNPR Justice | Hawasa, | April 28, | Telephone
Bureau. Ethiopia | 2014 Interview
9. | M | Ato Abdulmenan | Gurage Zone Justice Bureau | Wolkite, | April 21, | Telephone
Dino Prosecutor Ethiopia | 2014 Interview
10. | M | Ato Mesfin Tibebu | Attorney at Wolkite Wolkite, | April 21, | Telephone
Ethiopia | 2014 Interview
11. | M | Megabi Sibehat | Ethiopian Orthodox Tewahido | Wolkite, | April 23, | Telephone
Sahelu Tesema Church Gurage Diocese Head Ethiopia | 2014 Interview
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6. List of cases (cases which are politically interfered)

Case number 18738/2014, Gurage zone police, Gurage zone and Wolkite town politics, and
illegally organized youth group interfere on the judicial judgment, dispute between
Ato Alemayhu Siware jointly with five other peoples Vs. Ato Seife Haile Mikael
(Yejoka international hotel). On February 25, 2014, it was evidently interfered with

via call, social media, facial recognition, etc.

Case number 17675/2014 involves a dispute between Ato Shemsedin (his father's name is not
mentioned) and his two wives, widnesh and fozia. widnesh's side has experienced
significant political interference because she is of the Qebena ethnicity, while fozia's
side has experienced political interference because she is of the Gurage ethnicity. On
February 3, 2014, significant interference was seen in call, patronage, facial

expressions, etc.1250 care meters of land is the subject of the dispute.

Gurage zone chief administrator, Gurage zone other executives, Gurage zone prosperity
party, some Muslim and Orthodox Christian elites, both Wolkite area high court and
Wolkite town FIC presidents, Wolkite town politics, and illegally assigned youth
groups interfere on the judicial decision in the dispute between the Ethiopian
Orthodox Tewahido Church Gurage Diocese and Ato Abubeker Fedlu (youth
prosperous man), case number 15721/2011. Clear interference is seen in calls,
Facebook social media, facial expressions, etc. 7 January 2011 required almost 3

years of litigation.

66



APPENDICES

Appendix i: Questions for questionnaires, interviews and (FGD):

Questions Addressed in questionnaires (English Version):

I would first like to thank you for your openness and commitment to the group discussion for
my study. For a research paper titled "The Interferences of politics on judicial independence:
the case of Wolkite town,"” the discussion's objective is to gather information. This
independent study is being carried out by a prospective graduate student from Wolkite
University as a requirement for the political science master's degree. The researcher would
like to reassure that all responses will be treated in confidence and that the information
supplied will only be used for research purposes.

To everyone who answers this questionnaire, thank you in advance.

1. The town executive body interferes on judiciary decisions of the town courts.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

2. | believe (Is that) that special cases are assigned to specific judicial personnel in the town
Courts?

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

3. | believe (Is that) that special cases are assigned to specific judges when the town
administration is a party in the lawsuit?

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

4. The courts resolve cases qualitatively and timely.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

5. Mismatch of judges and the cases are the main reason for the town courts not to resolve
cases qualitative and timely.

1/Strongly Agree  2/Agree  3/Neutral 4/Disagree 5/Strongly Disagree

6. Judges’ lack of interests the main reason for the town courts not to resolve cases qualitative
and timely.

1/Strongly Agree  2/Agree  3/Neutral 4/Disagree 5/Strongly Disagree

7. Conflict of interests with private business and insufficient compensation (payments) are
the main reasons for Judges’ in the town courts not to resolve cases qualitative and timely.
1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

8. During hearing of cases, court terminologies are confusing for litigants’ who are not legal
Professionals.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree
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9. In cases, when the town executive body is a party, | believe (do you think) that the town
courts will definitely give decision in favor of the town executive body.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

10. I believe (do you think) that the town courts are suspected of impartiality and corruption.
1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

11. I think that (is there)/ (does) Wolkite Town’s politics have an impact on the performance
of the town’s courts.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

12. | believe that (does) the town courts are efficient enough to absorb the complex political
interaction of Wolkite Town.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

13. I believe (do you think) that the town courts have to take fundamental changes to respond
the existing complex political interaction.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

14. 1 believe (do you think) that parties will not win cases unless they hire legal professionals
who know every detail of the town.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

15. The laws and regulations of the town government accessible for judges and other legal
professionals as needed.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

16. In selection of judicial Personnel in the Town Courts, more emphasis is given for their
political attitude.

1/Strongly Agree  2/Agree  3/Neutral  4/Disagree 5/Strongly Disagree

Questions Answered by Questionnaires (Amharic Version):
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La@® Aao A 2h09A 0 3.1AA+TT §F@ 4 hAhP 5
NP A AN TP

9. ¢ht+t9o €Cc & 0Nt ehtor oaqNaQ ¢ Z7Ath @it AC
A@AhPNE 1T o-NAofaqn?

La@® Aao9av 2A099A 0 3.1TAATT §F@ 4 hahooe 5
NP A AN TTIYP

10. e+ &«Cc®& 0t Av7? A PR+ a0 ¢ 774 th
@ty ANC AT Aehmt @Al IR AP NLLT AANT NA o
g PG i f

La@m® Aa999a v 2h099A 0 3.1AA+TTE §F@ 4 hdnoP 5
NP A A0 TP

1. afeet 02+ 2&Ce bk £7% Ahat+tCa s theéehePT7T A6
oA NA@LAONE OTAL LU AAM® AV TTE

La@m® Aao99a v 2h099A 0 3.1 AA+TTE §F@ 4 hAb P 5
(G L N W I B

12. +heéene P+ htr9o7 QArdet e od vl A PF
NAPNeE NT+FRACFALLEPNADLAANN?

La@m® Aa99a v 2ha999A v 3.1 AM+TTE §F@ 4 hAb NP 5
NP A AN TP

B.eh+o-An+8C v7T+T L70F hg AT ®Peva qnoaomg P F
N 0Tt vy 3 teel §TF @

LOa@m® Aa99a v 2ha99A v 3.1 AMTTE §F@ 4 hAb TP 5
NP A AN TP

4. eh+90 A& Ahhd +theéns 2970+t +4¢ ¢ h+ o
CCLOLTANACAIMTI + AANLRATLANA LOONGTA NA @ L PG A7
La@m® Aa999a v 2ha99A v 3.1 AMTTE §F@ 4 hAb P 5
NP A AN TP

5. h+"0-€Cc &0+ 01TAATTTEAhG 01T &md meé A
Loa® Aaamav 2A09%0 0 3.1A00+TF §FO 4 hAaTTIP 5

NP kaNOTTTTP
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6.0+ €C & 0L+ SFF PAPA 0P+ 20 AT +Fd+ 2 74 mo-
AZAth AhooAhh F o1 @:

Lao@m® Ad9994a v 207700 31T AANTT §F@ 4 h A TP 5,
NnMgPe A ANO TP

Appendix ii: Questions answered by interviews (English Version):

1. Selection (nomination) of Judicial Personal (Judges) in Wolkite Town is by Presidents of
the Courts.

2. Selection of Judicial Personal (Judges) in Wolkite Town is by Judicial Administration

Council.

3. Before appointed as judicial personnel in the town, strict evaluation and assessment about

their ethics and qualification is done.

4. Other stakeholders (such as the public, the Bar association and so on) participate in the

process of judge’s appointment.

5. In selection of judicial Personnel in the Town Courts, more emphasis is given for their

qualification and ethics.

6. With regard to appointment and promotion of judicial personnel, the emphasizes given to

their political interest and attitude

7. With regard to appointment and promotion of judicial personnel, emphasizes is given to

their education.
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8. With regard to appointment and promotion of judicial personnel, emphasizes is given to

their experience.

9. With regard to appointment and promotion of judicial personnel, emphasizes is given to

their capability and ethics.

10. | believe (Is that) that there are judges who are appointed without consideration of their

qualification and experience, due to patronage?

11. The judicial personnel in the Town Courts frequently transfer from one to the other

courts.

12. The town courts have the power to determine and increase the number of supporting staff

(non-judicial personnel) as needed.

Questions Answered by Interviews (Amharic Version) (# & -®m 2 ¢ ):

Lo +990-¢ §FF PA A ¢ ML L1 O N&EC L MLT TSEHAT T 1 @7

20+ @0 SFF PA@A ¢ NRLTON/FT AONTSR2C T0h 1 O

. 0ht0 8F 1 @0 hee@ Fo N&+T aAA a1 -0 Fd ASG

NPFFoO-PNP 997 996 H G 2% 4 A

4. 08FF PAA S Tt QA £CA AA+t APAAN VNLTFAN AS

ALLBET AT +atTe6E £2CONKNE
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50nh+o-«C& Mt NPTHOGSPTF hh?7TLe€Ce MLt OL AN §€C &

Lt &H O N?

6.h+9 9o &«Cc & 0Lt ? 8T PAwad 0P+ 0 AT Tdt ? 9.0 mo
ANPFIFFORGT AQYT -0 ¢&F o1 @3

7.9 8¢ F oot A6 h&1+ 0+aewdnt trdt 20 mo 0+ 9Py CF

HEFF o) @

8.P 8¢ F oot G A L1 +7 Nt+taaAn+ +thdt @ TMLLT @ APETF 07

T @7

0.9 8¢ F oot G A L1 +7 QA+taAh+t thdt ¢ LT @0 T e F o

AS QOa-90Q¢&F oy o?

10.? 8%+ OGoot AG A L1+ Q+eowAh+t +thedt ?99amod N7 At h
AT FFO KRG AaowAhnrFoy @?

11. 2 8%+ teet+7 QOtwAn+ L9706 +LCTAFDP2A NPFFoO WG

APSFo?+0 8P F Ak NAOPf PG N?
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12200+ 90-&€C & 0Lt &7 L2 AT ET/R AT+ AhaA
CAVT 9000TF/EPC A78 ANE&ALTI E @OAT AG © avgpov(

AAhMNT A @?

Appendix iii: Questions answered by FGD (English Version):
1. Is political attitude and interest taken as a requirement in the process of selection of

judges?

N

Is the judicial selection process transparent? Whose function is selecting judges?

w

Do you believe the town courts independent in exercising their functions?

4. Does the executive interfere in the functions or in the activities of the Courts?

o1

If there is an executive influence on the of the towns judicial body? Do you believe the
Judicial Administration Council is powerful and independent enough to resist the

influence and involvements of the executive?

o

Does the laws and regulations of the town government accessible for judges and other

legal professionals as needed?

Do you have any opinions on how politics has affected judicial decision-making generally in
Wolkite Town Courts?
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Questions Answered by Focused Group Discussion (Amharic Version):

1. ¢ 8%F haa ¢ 8%F7 ¢7a0+th AoAnh+t AS €47 +7

aw ot P RLT T @Y

2.0 8% F ha YLt AA0TT T PP A 1 @7 ?  avavp av i

tara0¢a ¢ 997 1 @?

e h+o-&«Cc & bt A7 MNMhTO7 212 196 100TF 1 @

MA@ fnaan?

4 Ahfé9Lhnh oF AhG A7 &%+ 10N Ce 0T PHO+TC Q&P T
Al MAP P97 0@? Y77 T9a9C APl & 7 A CPE moa &

AT NAOLAQNR?20TAL AT OhEemht+&C & 0T?

5 ¢ A0t A9 Lhhat nh+90-«€Cc & 0t +606F ¢ 9P agLC
hvrt: 8% +F Aat8eC T+0h LUTT Ao+t AhPP heQ

T0A0T Y T AhAONAOPA0NK?

6.2 ht+To ha+8LC V2T F AhG L70F ABFT AS MOT ? v A9
NA@ PF ATL AY FTFO+Le¢0 §FO AT L?

AT OAEMNtTTECLE LT N8 @AY AANT 41 £ A L0 o

AhfAaALZ LADTOEOS ONtovA+ MTF@PAONFLe T hAPF?

75



P i B 16
TSk CoONO = - 7AthE®F to0F A8 TF/NEC e P F T 9T F
A e ¢ 9p 4 & @ mq “(the impact of political interference on judicial independence:

the case of Wolkite town)n @ A ¢ m. h -+ 97 ¢ 7.4 1 O

PTSE PS AAT : -0 PGk PG AAT 1 Q4P 81+ 1917
CANT v I AATP NPT PA®A oot § AL HOOCT L4F
ALTT: @A AOAMNTT PLIG A A&TF v i NhmPa g
P84Tt o 19T FT ANNZLGS OmOP @A AR tFASG AAPPE
PG G O OF@D @) PP D ATAUCP AOUTEPL AG NAADP

APé& POl -AhF aopAht 61PG A :

AAT : -ACaP e tolimt T 0 0OAEmO -+ Wt 8FF:
020072 Z7aE0WPF: m0&F: ¢V @PYLTT FavgTe P A
PeNN TVNLP SCL& Ot SFF: PoAem h+9 €Cc& 0+
L7T0%FTFT AG haovaant QAP PF[PALPTF dahd AT 4% PI o
T @ QHY PTIFE FTU& Amatd 4L PLT hUvri f P -
wmeeT PPLE AN LaAm:: ?PA -PmeET TPLEPLTF Aaap
nN20-30L ¢ 2P F hnhaneon s : :
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TSk 8T ARG PPP: -0 PGk AT NA+ &GP AG PPLERPTFT
Navacp @ P 7P ALT T ¢T7+F PP O 17 THAN ALT TP o
Wr7® ACa® owhda A0 +tcalavAatd L6 FRPUVCT 9P
PC IR O UL CTAENPTF Ao AP F/NECL AT T I AL
P 9.9 a4 & ¢ o ;g “(the impact of political interference on judicial independence: the

case of Wolkitetown)n o dA e mh + 90 ¢& 297 H0OL A7T4217% 24 8F A &

ACaamd 17 29+ Oomt: meF AG +L&UT+F Av7T hao
N+adAa A1hA0F AT P ATMPLN £LAA @1 ACOHP OHVY
PS Tt o0 ANA &P PTPGLT AT ALRLANP P

@t :-AhCQAP NTFOTP TP 01 A1t ¢ A A P AdaA N
121 AAPT i ARACO? P2 EPE P4 O%%F haa®Pt avar ¢t
Té A%t NA+ANPT @ Qv N PGk P oMt N+ P Pt m0 P

7 @M :
PAMEPIE - ACOAP QoA Fo PP+ Pp hAF o
g Mot ATGT I buv& @t T AF T @ :: PAMEPRIE

Nhet+tsd oom? ¢ +m0 ¢+ 1 @ : :

P OPPr FIEPLTT T PR

ALY PSSt AATTAS OTPF+k AR A+ P P P AM®ATGE ORI
N0 ah+t PA-om@Ee7T TSP AT LPTA 1024074
ASP® NPA-°mede Aa+q €T 1% = QFPA- onld AL

Ay + ¢ @PLT 1T PF?2e P Ot APTT AL ¢ "X"®ANhT P &CT

0LaA® [ 02Aageauve ]

P @A [ & C T ¢ 7

P mg ko P ¢ 7

& C 9

AATNANCPL AFEDT NAP APAITAY @ ¢ ATNTTFOP 70 ¢ OLP

ANAM @28 O AT T @9 Fa¢ N7 T A%+ hTELO7

N9n+A@h &eEq M1 F+ LFA K :
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Photo showing document analysis in Wolkite Town FIC by the researcher (April 27,
2014E.C. Wolkite, Ethiopia).
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